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FOREWORD 


THE child and youth who spends six or seven hours a day in 
school for at least 120 days each year during ten or more years of the 
formative period in life will consequently form the basis for many 
contacts and problems between the parent and the state school system. 
Many of the contacts and problems arising therefrom tend to group 
themselves into such topics as compulsory attendance, course of study, 
textbooks, health supervision, and disciplinary practices, all of which 
are vital to each and every student. The relationship of the public 
to the schools has other aspects somewhat removed from the pupil and 
classroom and more general, such as common law and statutory liability, 
race segregation and educational equality, transfers and transportation, 
and church and state in public education. On the basis of these two 
major divisions this study has been divided into two parts: Part I, 
including those chapters which involve relationships common to all 
pupils and the classroom, constitutes this issue of the Bulletin of the 
School of Education; Part II, dealing with the more general topics, 
will be published as a later number of this series of bulletins. In the 
entire study (Parts I and II) the legislative enactments and decisions 
of the Indiana courts of appeal which relate jo the above topics are 
reported and organized in such manner as to show their historical 
development. 

In the preparation of this bulletin the writers have drawn contribu- 
tions and assistance from several sources for which an expression of 
gratitude is due: to the library of the Indiana University School of 
Law for copies of the Acts of the General Assembly and the reports 
of the Supreme and the Appellate Courts of Indiana; to the State 
Department of Education for bulletins; to the Research Division of the 
Indiana State Teachers Association for statistical data; and to Miss 
Kathleen Dugdale and assistants for service in editing the manuscript. 


H.L.S. 
R.F.S. 
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Legal Relations of Pupils and Parents to the 
Public Schools of Indiana—Part I 


CHAPTER I 
INTRODUCTION 


Limitation of the topic—According to the early common law, 
parents possessed almost unlimited rights in the custody and control 
of their children, with power to dictate their training, prescribe their 
education, and formulate their religious opinions. Today the education 
of the young citizen is of such importance to the democratic state that 
legislative bodies have found it necessary to delimit the control of the 
parent over the education of the child. Although the public schools 
are regarded as of great personal advantage to the pupils, the fact 
should not be overlooked that the schools are the governmental means 
of protecting the state from the consequences of an ignorant and 
incompetent citizenship. The young citizen, who at an early age enters 
the school system and may continue in attendance for a score or more 
years, serves as a point of contact between the state institution and 
the home. Through this contact flow numerous interests, privileges, 
and obligations, the legal aspects' of which constitute the contents of 
this bulletin. 


Evolution of the state of Indiana as a school district—The state 
of Indiana, with the majority of the states in the Union, has adopted 
the policy and legal concept that the public school system is a state 
institution. The policy is written in Article 8 of the Constitution of 
1851 and represents the consequences of the educational experiences 
of the state under the Constitution of 1816. Judge Hovey, writing an 
opinion in 1855, describes some of the unfortunate practices under the 
first Constitution, which encouraged the adoption of the legal concept 
of a state system. The judge said in part:2 


As early as 1818% the General Assembly passed laws in regard 
to public schools, and the revised statutes of 1824, 1831,5 and 1838, 


1The following books and reports, in addition to legal reports, contain historical 
and legal data on the development of the Indiana school system. 

Indiana School Law, by Clement T. Malan and James J. Robinson, C. E. Pauley 
and Co., Indianapolis, 1935. 721 pp. 

Education in Indiana (1793-1934), by Fassett A. Cotton, The Progress Publishing 
Co., Bluffton, Ind., 1934. 480 pp. 

Public Education in Indiana, Report of the Indiana Educational Commission, 
General Education .Board, New York, 1923. 304 pp. 

Report of the Indiana Rural Education Survey Committee, Office of the State 
Superintendent of :Public Instruction, Indianapolis, March, 1926. 128 pp. 

History of Education in Indiana, by Richard C, Boone, D. Appleton and Co., 
1892. 454 pp. 


c in Indiana, by J. Henry Smart, Wilson Hinkle and Co., Cincinnati, 1876. 
239 pp. 

2 Greencastle Twp., Putnam Co, and Kercheval, Co. Treas. v. Black, 5 Ind. 557 
(1855). 


* 1818-19 Indiana Laws, 3 Regular Session, Ch. 5, p. 57. 
*1824 Indiana Rev. Stat., pp. 379-88. 
51831 Indiana Rev. Stat., pp. 463-503. 
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contain “acts incorporating congressional townships, and providing 
for public schools therein.” In the R.S. 1848¢ the school laws were 
revised, and amended in a lengthy chapter, under the title of 
“common schools,” and in 1849 an “act to increase and extend the 
benefits of common schools” was enacted, which considerably en- 
larged the former system, but no county was to be bound by its 
provisions until it was assented to by a majority of its popular 
vote. Several counties in the state never assented to this act.- 
Besides these, many local laws were enacted, for the management 
of schools in different counties and townships throughout the state, 
dissimilar in many respects to each other, and to the general law. 

These laws gave the officers having control of the system the 
management of the school funds, the right to rent and sell school 


lands, and in some instances to levy taxes for the support of 
schools. 


Under their operation large sums of money were wasted, and 
some of the most valuable lands in the state sacrificed, without 
producing any perceptible results. Every step in legislation seemed 
to involve the system in greater expense and difficulty, until in- 
efficiency, confusion, and waste seemed to be the legitimate off- 
spring of our legislation on that subject. Such was the well- 
known condition? of the common school system, when the Constitu- 
tional Convention of 1851 adopted the following sections: 


“Knowledge and learning, generally diffused throughout a 
community, being essential to the preservation of a free government, 
it shall be the duty of the General Assembly to encourage, by all 
suitable means, moral, intellectual, scientific, and agricultural 
improvement; and to provide by law for a general and uniform 
system of common schools, wherein tuition shall be without charge, 
and equally open to all.” 


“The General Assembly shall not pass local or special laws, 


The object of both these sections was to provide, not only 
that a “general system of education” should be established, as was 
required by the Constitution of 1816, but that such system should 
be both general and uniform; and for the purpose of more effec- 
tually securing that result, and 22d section places it beyond the 
power of the General Assembly to pass local or special laws, 
“providing for supporting common schools.” 


The case from which the above opinion was taken arose from a 
statute authorizing the township trustees and incorporated cities and 
towns to levy taxes for the support of the schools after the income from 


*1843 Indiana Rev. Stat., pp. 229-309. 

Ch. 14, Art. I, recognizes the college established by an act of Jan. 24, 1828, 
as the state university (p. 299). 

‘ > i4, Art. II, relates to the establishment and control of county seminaries 
p. 303). 

Ch. 15, Art. I, Sec. 1, states that each congressional township as surveyed and 
laid off by the authority of the United States is established as a township for school 
purposes, and the white inhabitants constitute a body politic and corporate (p. 306). 
, Ch. 15, Art. II, gives the school districts, and their formation, officers, and 
elections. 

a . 15, Art. Il, Sec. 30, recognizes and confirms the existing legally established 
stricts. 

Ch. 15, Art. II, See. 31, states that territory not now in a school district shall 
be so districted without delay by the trustees thereof. 

Ch. 15, Art. Il, See. 41, states that each district when organized shall be a 
body corporate by the name of School District No. —, of Township No. — in 
Range No. — in the County of ——, in the State of Indiana (p. 309). 

7 For references to specific examples see pages 106-9 of the Index to the Journal 
and Debates of the Indiana Constitutional Convention of 1850-51, compiled by Jessie 
P. Boswell, and published by the Indiana Historical Bureau, Indianapolis, 1938. 136 
pp. References listed in this index are found in Indiana Constitutional Convention 
1850, by H. Fowler, official reporter, and A. H. Brown, printer to the Convention, 
published in Indianapolis, 1850, 2 vols., 2078 pp. 
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the common school funds had been exhausted. The court held this 
portion of the act unconstitutional, because, by the Constitution of 1851, 
the power of voting taxes for the common schools was vested in the 
legislature alone; and furthermore, the Constitution required such 
taxes to be uniform throughout the state. Then in 1855 the legislature 
authorized local corporations to levy and collect from time to time 
such taxes as may be necessary for the support of the public schools 
within the corporate limits. But this statute was likewise held un- 
constitutional® for the same reason. Judge Perkins, in writing the 
opinion of the court, said: 


The new Constitution does not contemplate two systems of 
free public schools in the state—one under the control of the state, 
and supported by her trust funds and taxes, and another under 
the control of the various municipal corporations of the state—the 
cities, towns, townships, counties, school districts—and supported 
by taxation by them. This would be remitting us back, practically, 
to precisely the condition we were in under the old Constitution and 
laws, where the state supported a system of public schools, and 
authorized the counties, severally to raise additional taxes for 
schools, if they pleased. The consequence was, the legislature 
shirked the duty of keeping up an efficient system—contented 
itself with authorizing the municipal corporations to provide schools 
at their option—and hence we had, on this subject, no uniform 
rate of taxation—no uniformity of system—no equality of educa- 
tional privilege—among the children of the state. To remedy this 
evil—to give us this uniformity and equality—to secure a united 
and vigorous, instead of a divided and thus weakened, common 
school system and interest—to place upon the legislature a com- 
poe to give us these advantages by its own action, instead of 

azarding them with the voluntary action of municipal corporations 
—the new Constitution provides that it shall be the duty of the 
General Assembly to provide by law for (one) “general and uniform 
system of common schools, wherein tuition shall be without charge, 
and equally open to all.” The system must operate equally in city 
and county, or it would not be uniform. The citizens of the city 
must be taxed to support it equaily with those of the county. 
Their children must have the right to attend the schools under the 
system of the city. 


During 1890 the issue of local self-government versus state control 
of the schools was before the court in the case of State ex rel. Clark v. 
Haworth, Trustee.? The controversy grew out of the legislative enact- 
ment providing for the state adoption of textbooks, which was challenged 
as a violation of the right of local self-government. Judge Elliott, 
speaking for the majority in sustaining the constitutionality of the 
textbook law, explained the issue in certain and forcible terms by 
holding that: 


The act assailed does not impinge in the — degree upon 
the right of local self-government. The right of local self-govern- 
ment is an inherent, and not a derivative one. Individualized, it is 
the right which a man possesses in virtue of his character as a 
freeman. It is not bestowed by legislatures, nor derived from 
statutes. But the courts which have carried to its utmost extent 
the doctrine of local self-government have never so much as 
intimated, that it exists as to a matter over which the Constitution 


8 City of Lafayette and Martin, Co. Treas. v. Jenners, 10 Ind. 70 (1857). 
9122 Ind. 462, 23 N.E. 946 (1890). 
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has given the law-making power supreme control, nor have they 
gone beyond the line which separates matters of purely local con- 
cern from those of state control. Essentially and intrinsically 
the schools in which are educated and trained the children who are 
to become the rulers of the commonwealth are matters of state, 
and not of local jurisdiction. 


In such matters, the state is a unit, and the legislature the 
source of power. The authority over schools and school affairs is 
not necessarily a distributive one to be exercised by local instru- 
mentalities; but on the contrary, it is a central power residing in 
the legislature of the state. It is for the law-making power to 
determine whether the authority shall be exercised by a state board 
of education, or distributed to county, township, or city organiza- 
tions throughout the state. With that determination the judiciary 
can no more rightfully interfere, than can the legislature with a 
decree or judgment pronounced by a judicial tribunal. The decision 
is as conclusive and inviolable in the one case as in the other, and 
an interference with the legislative judgment would be a breach 
of the Constitution which no principle would justify, nor any 
precedent excuse. But we need not rest our conclusion that the 
control of schools and school affairs is vested in the law-making 
power of the state, upon the proposition that schools are intrinsi- 
cally matters of state concern, and not of a local nature—although 
it may there be securely rested—for our Constitution, in language 
that cannot be mistaken, declares that it is a matter of the state 
and not of the locality. . . . The Constitution enjoins a duty and 
confers a power. The duty and the power are co-extensive, but 
the object they are designed to accomplish is unified, because the 
duty is to “provide, by law, for a general and a uniform system of 
common schools,” and the power is granted to enable the General 
Assembly to effectively perform the duty. Both by the Constitution 
and by the intrinsic nature of the duty and the power, the authority 
is exclusively legislative, and the matter over which it is to be 
exercised solely of state concern. That this conclusion is sound, is so 
clear, that authorities are not required to fortify or support it, but 
authorities are not wanting, for the current of judicial decisions is 
unbroken. [Authorities cited] 


As the power over schools is a legislative one, it is not 
exhausted by exercise. The legislature having tried one plan is 
not precluded from trying another. It has a choice of methods, 
and may change its plans as often as it deems necessary or expedi- 
ent; and for mistakes or abuses it is answerable to the people, but 
not to the courts. It is clear, therefore, that even if it were true, 
that the legislature had uniformly entrusted the management of 
school affairs to local organizations, it would not authorize the 
conclusion, that it might not change the system. To deny the 
power to change, is to affirm that progress is impossible, and that 
we must move forever “in the dim footsteps of antiquity.” But 
the legislative power moves in a constant stream, and is not 
exhausted by its exercise in any number of instances, however 
great. It is not true, however, that the authority over schools was 
originally regarded as a local one; on the contrary, the earlier cases 
asserted that the legislature could not delegate the power to levy 
taxes for school purposes to local organizations, but must itself 
directly exercise the power; thus denying, in the strongest possible 
form, the theory of local control. This ruling was, for many years, 
regarded as the law of the state; but in the case of Robinson v. 
Schenck, 102 Ind. 307, it was held that the legislature might either 
exercise the power itself, or delegate it to local governmental in- 
strumentalities. It has, indeed, been the uniform course since the 
organization of the state, to regulate and control school affairs by 
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legislation. All the public schools have been established under 
legislative enactments, and all rules and regulations have been 
made pursuant to statutory authority. Every school that has been 
established owes its existence to legislation; and every school officer 
owes his authority to the statute. 

It is impossible to conceive of the existence of a uniform system 
of common schools without power lodged somewhere to make it uni- 
form, and, even in the absence of express constitutional provisions, 
that power must necessarily reside in the legislature. If it does 
reside there, then that body must have, as an incident of the 
principal power, the authority to prescribe the course of study and 
the system of instruction that shall be pursued and adopted, as well 
as the books which shall be used. This general doctrine is well 
entrenched by authority. [Authorities cited] ... 


If the power over the school system is legislative ond exclusive, 
then the legislature has authority to impose upon all officers whose 
tenure is legislative, such duties respecting school affairs as it 
deems proper. All such officers take their offices cum onere, and 
must do what the legislature commands or else resign. 


Thus the adoption by Indiana of the legal concept of the schools as 
institutions of the state came as a result of the experience of the 
state under the Constitution of 1816 and of the convictions held by the 
delegates to the Constitutional Convention of 1850-51 that a strong 
uniform system of education was important to a free government. This 
concept has been the basis for sustaining other and subsequent statutes 
up to the present time.'° 


The state.—Since control of the schools has been lodged in the 
state, and more particularly in the General Assembly, and since the 
public schools have been developed on the theory of state control for 
almost a century, some discussion of the democratic state, insofar as 
the schools are concerned, seems warranted in order to explain how the 
control of the schools is in the hands of the people of the state. 

Chief Justice Jay, in Chisholm v. Georgia,'!! after having reviewed 
the history of the colonies after the Revolutionary War, commented on 
the people and sovereignty as follows: 


The people in their collective and national capacity established 
the present Constitution, It is remarkable that in establishing it, 

[they] exercised their own rights, and their proper sovereignty, 
and conscious of the plenitude of it they declared with becoming 
dignity, “We the people of the United States do ordain and estab- 
lish this Constitution.” Here we see the people acting as sovereigns 
for the whole country; ... at the Revolution, the sovereignty 
devolved on the people; and they are truly the sovereigns of the 
country, but they are without subjects ... and have none to govern 
but themselves; the citizens of America, are equal as fellow 
citizens, and as joint tenants in the sovereignty. 


*” Classification of school cities; Campbell v. City of Indianapolis, 155 Ind. 186, 
57 N.E. 920 (1900) ; consolidation of schools, Ehle, Trustee v. State ex rel. Wissler, 
Trustee, 191 Ind. 502, 183 N.E. 748 (1922); minimum wages for teachers, Rutherford 
School Twp. v. Craney, 51 Ind. App. 236, 99 N.E. 485 (1912); bonding power of 
school corporations, Follett v. Sheldon, Treas., 195 Ind, 510, 144 N.E. 867 (1924); 
separate schools for colored pupils, Cory et al. v. Carter, 48 Ind. 327 (1874); 
Greathouse v. Board of School Commissioners of Indianapolis, 198 Ind. 95, 151 
N.E. 209 (1926); transfer of pupils, Carter, School Trustee v. State ex rel. 
202 Ind. 655, 177 N.E. 449 (1931); teacher tenure, Ratcliff v. Dick Johnson School 
Twp., 204 Ind. 525, 185 N.E. 143 (1933) ; county superintendent of schools as a 
state officer, State ex rel. Osborn v. Eddington, 208 Ind. 160, 195 N.E. 92 (1935). 


“2 Dallas 419, at 471 (U.S. 1793). 
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The preamble to the present basic law of Indiana recognizes the 
source of authority as residing in the people by the statement, “We, 
the people of the state of Indiana, grateful to Almighty God for the 
free exercise of the right to choose our own form of government, do 
ordain this Constitution.” And Willis,!2 after explaining that the 
Constitution, the organs of government, the states, or the federal 
government are not the sovereign, goes on to define the sovereign as 
“the people organized in the government to express and adjust their 
will either directly or through representatives.” Other recognized 
authorities could be quoted to the effect that in the United States the 
sovereignty resides in the people. 

It is not within the scope of this bulletin to enter into an exhaus- 
tive discussion of the use which the people have made of their sovereign- 
ty in creating a dual form of government or of the distribution, limita- 
tion, or reservation of powers between the states and the federal gov- 
ernment, but authorities generally agree that the establishment, main- 
tenance, and administration of the public school systems are special 
provinces of the different state governments, since no educational 
powers have been delegated by the federal Constitution to the federal 
government. 

However, it is significant that educational powers have not been 
denied to the federal government. In addition to establishing and 
maintaining certain schools of its own, the federal government has 
given material encouragement to education in the states from the time 
of the Ordinance of 1875 to the present, and the indications are that 
the scope of federal assistance will continue to increase.’ 


Limitations on the state concerning management of the schools.— 
The several states of the Union and their respective legislative as- 
semblies are not without limitations in the conduct of the public schools. 
The first limitation on the legislative assembly in Indiana is the state 
Constitution as amended, in which the sovereign people have defined 
the powers and limitations of the agencies which, working together, 
constitute the state government. Examples of this type of limitation 
are the provisions requiring general and prohibiting special or class 
legislation,’ popular election of certain constitutional officers of the 
school system,'® and the rules for raising and expending public 
revenues.'® Within this type of limitation are the people themselves 
who, as voters at the periodical elections, elect officers to the various 
positions within the government to act as their representatives in the 
current management of the schools. 

The second limitation on the absolute freedom of the state assembly 
in legislating for the schools is the influence of extra-legal organiza- 
tions. There are numerous sectional, national, and international educa- 
tional associations throughout the country. In addition to the educa- 

“Willis, Hugh E., Constitutional Law of the United States, The Principia Press, 
Bloomington, Ind., 1936. p. 52. 


% Smith, H. L., Comparative Education, Educational Publications, Bloomington, 
Ind., 1941. pp. 433-48. 


1851 Indiana Const., Art. 4, Sec. 22. 
1851 Indiana Const., Art. 8, Sec. 8. 
1851 Indiana Const., Art. 8, Secs. 2-7; Art. 10. 
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tional associations there are other nationally organized groups that 
watch the doings of the schools. Such national or sectional groups 
organized along professional, social, economic, and religious lines 
rather than political lines have from time to time exerted influence on 
the schools of the state. 

The third limitation on the state and its voice, the General Assem- 
bly, comes from the fact that a citizen of any one of the 48 sister states 
of the Union is also a citizen of the United States, and that, as a 
citizen of the United States, he is insured certain privileges. Among 
these privileges are such as “The citizens of each state shall be en- 
titled to all privileges and immunities of citizens in the several states,’’'’ 
“No person shall... . be deprived of life, liberty, or property, without 
due process of law,”!* “No state shall .... deprive any person of life, 
liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws,’!® and “No 
state shall .... pass any .... law impairing the obligation of contracts 

2720 

The terms “liberty,” “property,” and “due process” have not been 
exactly and definitely defined by the courts, but on a number of 
occasions the federal courts have held certain state laws on education 
to interfere with the personal rights, privileges, and immunities which 
are guaranteed by the Constitution. 

The federal courts have ruled that the federal grants to the states 
and accepted by the states are burdened with the limitation of the 
grants and the state is in the position of a trustee for the inhabitants 
or group to which the grant was made.*! A series of cases arising in 
Indiana sustain the above proposition. 

Through a series of legislative acts of Congress prior to 1816 and 
acceptance by the state of Indiana in 1816, certain public lands were set 
aside for Vincennes University. In 1822 steps were taken by the state 
to sell the lands and to pay the money into the state treasury. To this 
action the trustees of the university objected and were upheld by the 
United States Supreme Court, which ruled that “the donation in no 
sense proceeded from the state. It was made by the federal govern- 
ment, and is no more subject to state power, than if it had been given 
to an individual for the same purpose. .... [The complainants] consti- 
tuted an eleemosynary corporation, and can exercise no power to defeat 
the trust.’?2. The same principle was followed when the state attempted 
to commingle the funds from the sixteenth section of each congressional 
township with other funds of the state common school fund and then 
apportion the whole fund throughout the state at large. The state 
court declared the congressional grant was to “the inhabitants of the 


17'U.S. Const., Art. 4, Sec. 2. 

U.S. Const., Art. 5. 

1%” U.S. Const., Art. 14, Sec. 1. 

” U.S. Const., Art. 1, Sec. 10. 

21 For a discussion of legal problems involved in federal aid to education see 
Selected Legal Problems in Providing Federal Aid for Education, Staff Study No. 7, 
by Robert R. Hamilton and Paul R. Mort, prepared for the Advisory Committee 


on Education and published by the Superintendent of Documents, U.S. Government 
Printing Office, Washington, D.C., 1938. 66 pp. 


* Trustees for Vincennes University v..The State of indiana, 14 Howard 268, 
at 277 (U.S. 1852). 
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township respectively for the use of the schools therein and not else- 
where; and the grant was accepted by the state on the terms in which 
it was made,’’?* and therefore the portion of the school law of 1852 
which proposed the unification of all school funds into one common 
school fund was unconstitutional. In this decision the state court was 
sustained by the United States Supreme Court.?4 

In 1933, when the General Assembly amended the 1927 teacher 
tenure law so as to omit teachers of township schools from subsequent 
operation of the law, the status of those township teachers who had 
complied with the original law became uncertain. The state court of 
appeal ruled in the case of Anderson v. Brand?* that the change in the 
law had carried with it the indefinite tenure privileges of township 
teachers. On appeal to the United States Supreme Court the decision 
was reversed and the case was remanded on the grounds “that a legis- 
lative enactment may contain provisions which, when accepted on a 
basis of action by the individual, become contracts between them and 
the state or its subdivisions within the protection of Article 1, Section 
10” of the federal Constitution.?° 

During and after the war of 1914-1918, several states of the Union 
enacted statutes designed to prohibit teaching of foreign languages to 
children before the children had attained a certain age or grade in the 
schools. The state courts sustained the constitutionality of the statutes 
against the contention that it deprived the citizens of liberty or property 
without due process of law and that the law abridged the privileges and 
immunities of the citizens of the United States. In reversing the state 
courts, Mr. Justice McReynolds said:27 


Corresponding to the right of control, it is the natural duty 
of the parent to give his children education suitable to their station 
in life; and nearly all the states enforce this obligation by compul- 
sory laws. ... That the state may do much, go very far, indeed, in 
order to improve the quality of its citizens, physically, mentally, 
and morally, is clear; but the individual has certain fundamental 
rights which must be respected. The protection of the Constitution 
extends to all . to those who speak other ate as well as to 
those born with English on the tongue . ; 


No emergency has arisen which renders badwteton by a child 
of some language other than English so clearly harmful as to 
justify its inhibition with the consequent infringement of rights 
long freely enjoyed. 


The compulsory education act of Oregon in 1922, to become effective 


“State of Indiana and others v. Springfield Twp. in Franklin Co., 6 Ind. 83 
(1854). 

* Springfield Twp. v. Quick, 22 Howard 56 (U.S. 1859). For subsequent 
legislative action on the question see Quick et al. v. Springfield Twp., 7 Ind. 636 
(1856) and Davis v. Indiana, 94 U.S. 792 (1876). 

* State ex rel. Anderson v. Brand, 214 Ind. 347, 5 N.E. (2) 531; id., 13 N.E. 
(2) 955 (1988). See also pages 44, 64-6 in Teacher Tenure in Indiana and the 
Courts, by Henry Lester Smith and R. Foster Scott, Bulletin of the School of - Ed- 
ucation, Indiana University, Vol. XVI, No. 3, Bloomington, Ind., May, 1940. 

™ Indiana ex rel. Anderson v. Brand, Trustee, 303 U.S. 95, 58 S.Ct. 443 (1937); 
see also Phelps v. Board of Education, 300 U.S. 319, 57 S.Ct. 483 (1937) for cases 
cited therein. 

27 Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625 (1923) and Bartels v. Iowa, 
262 U.S. 404, 43 S.Ct. 628 (1923); reversing Bartels v. Iowa, 191 Iowa 1060, 181 
N.W. 508 (1921); Bohning v. Ohio, 102 Ohio St. 474, 132 N.E. 20 (1921); and 
Nebraska v. McKelvie, 100 Nebr. 448, 187 N.W. 927 (1922). 
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in 1926, provided that every child between the ages of 8 and 16 should 
attend a public school and charged with a misdemeanor each parent and 
guardian who failed to comply with the law. The law was attacked 
as a violation of the due process clause because it deprived private school 
corporations of property, and because it deprived parents of their right 
to control the education of their children, and further, it prevented the 
free exercise of religious opinions. The United States, under the doc- 
trine of Meyer v. Nebraska, supra, declared the law unconstitutional?# 
because it interfered unreasonably with the liberty of parents in direct- 
ing the education of their children, and also deprived the private and 
parochial schools of property without due process of law. 

The United States Supreme Court has also held unconstitutional a 
state law that offered to pay tuition of negro students if they attended 
professional schools in an adjacent state pending the determination of 
state authorities to establish such a school for negroes within the state. 
The court reasoned that the basic consideration was not what sort of 
opportunities other states offered, but what sort of opportunities the 
state of residence itself furnished to white students and denied to 
negroes solely on the ground of color. The law operated so that the 
white resident was afforded legal education within the state, and the 
negro student having the same qualifications was forced to go outside 
the state to obtain it. Such is a denial of equality, and the payment of 
tuition fees by the state does not remove the discrimination.?° 

The Supreme Court has left undisturbed the decision that the fixing 
of the salaries of negroes at a lower rate than those paid to white 
teachers of equal qualifications and experience is violative of the due 
process and equal protection clauses of the federal Constitution.*® 
Refusal by the high court to review the findings of the lower court does 
not in itself constitute an affirmation of the lower court. However, the 
consequences are much the same, and the decision of the lower court may 
be taken as the law until the upper court reverses or modifies the 
decision. Nor can the inference of unconstitutionality be drawn from 
the grant of the petition for a writ of certiorari, because the court has 
on frequent occasions upheld the court to which the writ was issued.*! 


Comment.—Basing their decision upon the experience of the state 
during the time of the Constitution of 1816, the people decided to place 
responsibility for a common and uniform system of schools in the 
General Assembly, thus making the state as a whole into one school 
district. In order to care for the many different conditions throughout 
the state, the legislature has created subdivisions such as counties, 
school cities, school towns, and school townships for the purpose of 


* Pierce v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571 (1925). 
” State of Missouri ex rel. Gaines v. Canada, 305 U.S. 337, 59 S.Ct. 232 (1938). 


*® Alston v. School Board of City of Norfolk, 112 Fed. (2) 992 (1940); cer- 
tiorari denied 62 S.Ct. 75. 

Compulsory vaccination of school children a _ valid exercise of state police 
power, Jacobson v. Massachusetts, 197 U.S. 11, 25 S.Ct. 358 (1905); prohibiting Greek 
letter social organizations at state institutions of higher learning not violative 
of due process or equal protection, Waugh v. Board of Trustees, 237 U.S. 589, 35 
S.Ct. 720 (1915); military training compulsory in state universities not violative of 
due process or privileges and immunities clauses, Hamilton v. University of Cali- 
fornia, 293 U.S. 245, 55 S.Ct. 197 (1934); state law requiring oath of allegiance 
and saluting flag in daily school exercises not violative of due process or freedom 
of religion, Minersville School District v. Gobitis, 310 U.S. 586, 60 S.Ct. 1010 (1940). 
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administering the schools. The state legislature, being responsible to 
the people, has vast powers to create, redistrict, or dissolve school 
corporations. The power, however, is not unlimited because of powers 
delegated to the federal government in the United States Constitution. 


Figure 1. fhe Ideal of Democratic Control of Education in Indiana 
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In the final analysis, it is the people who directly or indirectly determine 
what the schools shall be; not the people of one county, one city, or one 
township—they have wide latitude of control within legislatively pre- 
scribed limits—but the people of the state as a whole, limited by the 
powers delegated to the United States government. The general plan 
whereby the people of the state control the schools is presented in Figure 1, 
which represents the cycle of the democratic system. The people, through 
the process of representative government, organize, plan, administer, 
direct, and support the schools which are open to all for the training 
of the future citizens of the state and society. 

The individual, as a sovereign and a citizen, has the obligation of 
knowing the laws in order to protect his individual rights as well as to 
guard the public welfare. As a component of the sovereign and also as an 
individual, he has a number of duties and obligations to perform because 
he occupies several different relationships to the system of schools. As 
an individual the citizen of Indiana has the duty and obligation to act 
in a different capacity from time to time if the schools are to function 
effectively and efficiently. 

(a) The citizen is a unit of the sovereign and as such has the 
responsibility of voting on proposed constitutions and on constitutional 
amendments which make up the basic law of the state. 

(b) Periodically the citizen is called upon to determine the per- 
sonnel of the legislative, executive, and administrative divisions in the 
state government. 

(c) The citizen is likewise called upon to vote in local elections 
for officers of the subdivisions of the state, who in turn appoint 
employees to carry on the work of the subdivisions. 

(d) The citizen is a parent or patron and as such has children 
or wards attending the schools. 

(e) The citizen must pay taxes for the support of the schools. 

(f) As a member of the local community the citizen may come in 
contact with the schoois through business transactions or community 
meetings held in the school. 

(g) A citizen may occupy an office or position of employment 
within the school system. He does not cease to be a citizen because of 
public employment; he retains all the privileges and responsibilities of 
a citizen and in addition assumes the added obligations imposed on one 
who accepts a public trust. 

Since the more than 3,000,000 inhabitants of the state have varying 
interests and experiences, they accord varying degrees of importance 
and thought to the different privileges, duties, and obligations imposed 
when the individual acts as the sovereign, the voter, the taxpayer, the 
parent, a member of the local community, or the public worker. The 
principle of majority rules tends to balance the different views of the 
individuals, and the success of representative democracy depends upon 
a free, enlightened, and intelligent sovereign being right more often 
than wrong. 
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CHAPTER II 
THE COMMON SCHOOLS DEFINED 


Constitutional provisions.—The extensive public enterprise of the 
common schools of Indiana! is founded upon the constitutional mandate 
to the General Assembly to provide by law for a general and uniform 
system of common schools wherein tuition is to be without charge and 
equally open to all.2. The General Assembly, exercising its constitutional 
legislative authority, may enact statutes relating to the establishment 
of the component parts of the system, the classes of persons to whom 
the schools shall be equally open, the method of financing, managing, 
and administering the schools, and other matters relating to the efficient 
operation thereof. 

The selection and use of the expression “common schools” in the 
constitutional mandate to the General Assembly was a fortunate choice, 
because the term provides a generic (as opposed to a specific) definition. 
The generality of definition has enabled the school system to expand, 
contract, and develop as the local and general, social and economic 
conditions have permitted. The Indiana system vf tax-supported schools 
has developed and changed with the other social institutions of the 
state, and the growth has sprung from the will of the people as it has 
been made known through legislative enactments. 


Classification and terms of the schools.—The legislative enact- 
ments classify and distinguish the public schools of Indiana as elementary 
and high schools. The elementary schools consist of the first eight 
years of school work in prescribed courses; commissioned high schools 
must include not less than four years of work following the elementary 
course; and noncommissioned high schools must follow a course pre- 
scribed by the State Board of Education.‘ However, the State Board 
of Education has authority to issue from time to time regulations 
defining the expression “high school” in order that only those institu- 
tions which maintain a standard of scholarship, efficiency, and course of 
study to the approval of the state board may be recognized as high 
schools.» School authorities in charge of a commissioned high school 
may prescribe junior high school courses of two or three years and 
admit thereto the pupils who have completed the sixth year of elementary 
work; and junior high school studies may include, in addition to the 
subjects generally taught in the seventh and eighth grades, such sec- 
ondary, prevocational, and industrial studies as the school authorities 
may prescribe with the approval of the state board.® 


1 For statistical data and reports of the State Department of Education see 
Annual Report of the State Superintendent of Publie Inctruction. 


21851 Indiana Const., Art. 8, Sec. 1. 
®*The laws relating to the establishment of tax-supported kindergartens as a 


legally recognized part of the school system, which had beon developing since 1901, 
were repealed by the General Assembly in session during 1937. See 1937 Indiana 
Laws, 80 Regular Session, Ch. 79, p. 416. There is some question as to the con- 
stitutionality of the repealing statutes. 

*1907 Indiana Laws, 65 Regular Session, Ch. 191, p. 323; night schools, 1911 
Indiana Laws, 67 Regular Session, Ch. 265, p. 641. 

*1907 Indiana Laws, 65 Regular Session, Ch. 101, p. 146. 


*1919 Indiana Laws, 71 Regular Session, Ch. 74, p. 440. 
(16) 
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A school which does not comply with the regulations of the State 
Board of Education for a commissioned or noncommissioned high 
school, although some high school subjects are taught therein, con- 
stitutes an elementary or district school.? Local school authorities are, 
however, allowed considerable latitude in organizing the local schools 
so as to comply with the statutory definition of a high school. In 
State ex rel. Cheeks v. Wirt, Superintendent of Gary Schools,‘ the 
relator questioned the validity of the Gary school system by contending 
that under the law only two types of high schools were authorized—the 
four-year high school and the junior high school which could not include 
more grades than those generally classified as the last two of the 
elementary school and the first year of high school. Therefore, he 
claimed, the school officials had no authority to combine two years of 
‘ high school work with the elementary school and to consider it as part 
of the legal high school, and, because the relator’s child was enrolled in 
the second year of high school, he argued, she was entitled to enter 
one of the regular four-year high schools and could not be required to 
attend a school offering training in grades one to ten inclusive. The 
court did not agree with the relator’s contention, and said: 


The evidence shows that, in nine different school centers in 
Gary, first year high school work is taught; the first two years of 
high school work are taught in six of these centers; three years of 
high school work are taught in three of the centers and all four 
years of high school work are taught in two of the centers, Emerson 
and Froebel, which are the only commissioned high schools in Gary. 
The Virginia Street School is one of the six school centers in which 
the first two years of high school work are taught. The centers in 
which less than the full four years of high school work is taught 
are considered integral parts of one of the commissioned high 
schools, according to the districts in which they are situated; and 
the employment of teachers, selection of textbooks, organization of 
the work, and checking up on the results in all of the nine centers 
are under the direction of the same supervisors. When a pupil 
attending one of the centers in which less than the full four years’ 
high school work is taught completes the work taught in that 
center, he is transferred to the nearest center in which more ad- 
vanced work is taught. Certificates of graduation are issued to 
students as graduates of Froebel or Emerson, and such certificates 
do not state whether any of the high school work was taken in one 
of the centers other than Froebel or Emerson. On December 27, 
1927, the Virginia Street School, which was at that time a part of 
the Emerson high school district, was made a part of the Froebel 
high school district, and the two years’ high school work in the 
Virginia Street School was organized as a part of the four years’ 
work of Froebel high school. 

Granting that the plan or organization of high school work 
which is used in the Virginia Street School is not authorized by the 
junior high school statute ... . it could be considered a noncom- 
missioned high school course. ... . We think, however, that, under 
the plan of organization used in the Gary school system, Virginia 
Street School, insofar as high school work is concerned, is legally an 
integral part of the Froebel commissioned high school. There is no 
provision of the law relating to the public school system of Indiana 
which requires that all the work of a particular high school 
organization be carried on under one roof. The governing officials 


7 Willan v. Richardson, Trustee, 51 Ind. App. 102, 98 N.E. 1094 (1912). 
8203 Ind. 121, 177 N.E. 441 (1931). 
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of a school corporation have the power to determine whether the 
school interests of their corporation can be better served by offering 
all of the high school work in one central building or centrally 
located group of buildings, or by offering a part of the courses 
included in a regularly commissioned high school in different school 
buildings located in different parts of the school corporation and 
then providing for the completion of the work required for gradu- 
ation from a commissioned high school in one or more school 
centers. We conclude that the Gary school corporation is acting 
within its legal powers in maintaining its present high school 
organization; ... 

Although local corporations are permitted a wide discretion in 
the organization and administration of the courses so as to constitute 
legal schools, the law requires that all schools be taught an equal length 
of time or term. 

The statutory minimum of the school term is six months,® of 
20 days each and five days a week,!® and all the schools of the 
school corporation shall be taught an equal length of time as nearly 
as possible, irrespective of the number of pupils or the cost of the 
school.'! However, in any township or incorporated town in which the 
school authorities deem it unwise or inexpedient to continue the ele- 
mentary schools for a period of time required for the commissioning 
or certification of the high school in the township, the terms of the 
high school and the elementary schools may be of unequal lengths, 
provided the term of the high school does not exceed that required for 
the commission.'2 The minimum school term is mandatory upon the 
local school officials.'* 

The interpretation of the requirement of the equal length of the 
terms of schools within the township was a factor in Harmony School 
Twp. v. Moore'* in which the teacher brought suit to recover the 
salary due under a contract to teach an eight-month school. The de- 
fense argued that the contract for an eight-month school could not be 
enforced because the other schools of the township were taught for only 
six months, and, as the difference in school terms was not properly be- 
fore the court, the court remarked that “the statute only requires the 
schools to be taught an equal length of time, as nearly as the same can 
be done.” 


* 1899 Indiana Laws, 56 Regular Session, Ch. 192, p. 424. 
“1865 Indiana Laws, 43 Regular Session, Ch. 1, p. 3 (See. 163). 
"1865 Indiana Laws, 43 Regular Session, Ch. 1, p. 3 (See. 11). 


1911 Indiana Laws, 67 Regular Session, Ch. 198, p. 483; 1913 Indiana Laws, 
68 Regular Session, Ch. 62, p. 119. 
Although the minimum statutory term of school is six months, the practical 


and actual minimum is 32 weeks or an eight-month school, brought about by state 
aid laws (1933 Burns Indiana Stat. Ann. 28-903) and teacher's minimum salary 
law (28-4318), as indicated in the following table prepared from Research Service 
Leaflet, No. 1, November, 1940, published by Research Service, Indiana State 
Teachers Association, Indianapolis. 
No. of weeks No. of school 
in school term corporations 
32 S96 
34 47 
35 1 
36 195 
37 1 
38 7 
40 
Total 1,151 


™ Rutherford School Twp. v. Craney, 51 Ind. App. 236, 99 N.E. 485 (1912). 
“80 Ind. 276 (1881). 


CHAPTER III 
COMPULSORY SCHOOL ATTENDANCE 


Early state school attendance provisions——The comprehensive 
school law, approved March 6, 1865, has provided the statutory founda- 
tion for much of the present-day system of public schools. It required 
the trustees to take an enumeration, between July 1 and September 1 
each year, of the minors within each school township, including all 
white children between the ages of 6 and 21, exclusive of married 
persons. The minimum school term was 60 days, or 12 weeks of five 
school days each. At the end of each term, as a prerequisite to receiving 
the final 25 per cent of the teacher’s annual pay, the teacher reported 
to the trustee under affidavit, giving the number and sex of pupils 
admitted between the ages of 6 and 21, the average attendance, the 
length of the term, and the subjects taught. 

Actual management and control of school affairs, aside from the 
minimum statutory requirements, was largely determined by the voters 
of the school district at periodical meetings. The head of the family 
gave under oath the information required for the enumeration, at 
which time he also indicated the school district where he wished his 
children to attend and where he desired to be attached and to vote in 
school meetings. “Only unmarried persons between the ages of 6 and 
21 years [were] to be enumerated and have the benefit of the common 
schools, and each of such persons [was] to be enumerated in the town- 
ship where he resides ....”! Unless the child possessed all the legal 
qualifications required for the privilege of attending school, he was not 
entitled to admission to the schools.2 Educational conditions of the 
period reflected the common law concept of parental control over the 
child in a decentralized system of public education. The tax-supported 
schools were open to those who were qualified to attend and who wished 
to avail themselves of the opportunities thus afforded. 


Compulsory attendance laws.—In 1897 the General Assembly im- 
posed a limitation upon the common law policy of parental control of the 
child by defining what acts of parent or guardian were necessary in 
order to meet the common law responsibility for the education of 
children and wards. The statute required every person having control 
of a child or children between the ages of 8 and 14 years to send the 
child to a public, private, or parochial school for a period of 12 con- 
secutive weeks during each school year. The provisions of the statute 
did not apply if the child resided more than two miles from the nearest 
public school, or if the child had completed the first eight years of the 
common schools and had secured a certificate, or if the child was 
adjudged physically or mentally incapacitated by a physician. The act 
further provided that school officers should furnish temporary aid to 
indigent children and then file a report with the county commissioners 


11865 Indiana Laws, 43 Regular Session, Ch. I, pp. 3-37. Sees. 14, 20, 63. 


2 Weir et al. v. State ex rel. Worl, 161 Ind. 435, 68 N.E. 1023 (1903); accord 
Wheeler and others v. Burrow, 18 Ind, 14 (1862); Draper v. Cambridge, 20 Ind. 
268 (1863). 


*1897 Indiana Laws, 60 Regular Session, Ch. 165, p. 248. 
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who were required to investigate each case and to make provisions to 
enable the child or children to continue in school. Provisions were made 
for establishment and maintenance of a parental home for incorrigible 
and truant children between the ages of 8 and 12. After a hearing 
before a circuit or superior court, a child could be placed in a parental 
home for a period not exceeding 120 days. A system of truant officers, 
who received $2 per day for each day of actual service, was provided for 
each county. The local school and truant officials compiled reports for 
the state superintendent of public instruction. 

If the parent or guardian did not comply with the statute in 
sending the child to school, the truant officer was directed to file a 
complaint against him charging a misdemeanor; conviction of which 
carried a fine of $10 to $50 plus a sentence of 2 to 90 days in the 
county jail. 

Two years later, in 1899, the legislature amended the compulsory 
attendance law.‘ The amended law included children between the ages 
of 6 and 14 inclusive, and provided that the child should be sent to 
school each year for a period not shorter than the term of the public 
schools of the school corporation wherein the child resided. However, 
any child 13 or 14 years of age and actively and regularly employed 
for his own support or the support of dependents was not required to 
attend longer than 12 weeks. The statute did not apply to eighth-grade 
graduates, incompetents, or to those living more than two miles from 
the nearest public school unless free transportation was provided. The 
act also provided for a $1 fine if the parent refused to swear to in- 
formation given the enumerators as to the date, place of birth, etc., of 
each child or ward. A county board of truancy was established to 
insure compliance with the school attendance laws. Whenever a child 
was habitually absent from school the statute required the truant officer 
to give notice to the parent or guardian. If the child was not attending 
school within five days after notice, the truant officer was directed to 
file against the parent or guardian a complaint charging a misdemeanor. 
Upon conviction of the charge the person was liable to a fine and a 
jail sentence similar to that of the 1897 law. 

The policy of compulsory education adopted and announced in 1897 
was further modified and extended by subsequent legislatures.5 Age 
limits were changed to include children between 6 and 16 years, and 
any child 13 years of age or older and actively and regularly employed 
for his own support or support of dependents was not required to 
attend school beyond a 12-week period. County and state boards of 
attendance were organized and charged with execution of the law. The 
common schools of the state were defined as a 12-year system rather 
than the commonly accepted eight-year graded school, and graduation 
by the eight-year graded school was no longer an excuse for not at- 
tending school if the youth was under 16 years of age.* 

The 1921 session of the General Assembly completely revised the 


* 1899 Indiana Laws, 61 Regular Session, Ch. 244, p. 547. 


51901 Indiana Laws, 62 Regular Session, Ch. 209, p. 470; 1913 Indiana Laws, 
68 Regular Session, Ch. 213, p. 616; 1915 Indiana Laws, 69 Regular Session, Ch. 


77, p. 151, 


®1907 Indiana Laws, 65 Regular Session, Ch, 191, p. 323. 
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compulsory school attendance law; subsequent amendments have further 
developed the substantive provisions of the law to include not only 
school attendance but also the conditions and occupations incident to 
employment of minors. The principal provisions of the Indiana com- 
pulsory school attendance laws today are as follows:? 


1. Each county and each city having a school enumeration’ of 
2,000 or more school children constitutes an attendance district which 
may be served by an appointed or an ex officio school attendance 
officer. The County Board of Education may or may not appoint an 
attendance officer for the county, in which case the county superintend- 
ent of schools is the ex officio attendance officer for schools within 
his jurisdiction, and the school superintendent of any school city or 
school town not organized as a separate district is the ex officio attend- 
ance officer for such school city or school town. Ex officio attendance 
officers may designate one or more teachers as assistants, and such 
assistants shall receive no additional compensation. Ex officio attend- 
ance officers also serve without additional compensation. In school 
cities having 2,000 or more children of school age, the appointment of 
an attendance officer by the board of school trustees is mandatory, and 
one additional attendance officer must be appointed for each 10,000 
school children in average daily attendance. The school cities may hire 
additional attendance officers, but such officers must be paid from 
local funds. In the event that a school corporation of fewer than 2,000 
school children wishes to organize as a separate school district and 
employ an attendance officer, the costs must be borne by the local 
district. The appointive school attendance officers are charged with 
enforcement of the compulsory attendance provisions of the act; they 
serve for one year and are paid from the county treasury. 

The members of the State Board of Education also constitute the 
State Board of Attendance. This board may appoint for a term of four 
years a state attendance officer who is primarily charged with the 


state-wide aspects of enforcing the school attendance provisions of the 
law.° 


71921 Indiana Laws, 72 Regular Session, Ch. 132, p. 337; 1929 Indiana Laws. 
76 Regular Session, Ch. 76, p. 246; 1932 Indiana Laws, 77 Special Session, Ch. 29, 
p. 47; 1935 Indiana Laws, 79 Regular Session, Ch. 51, p. 143; 1937 Indiana Laws, 
80 Regular Session, Ch. 267, p. 1246; 1941 Indiana Laws, 82 Regular Session, Ch. 
51, p. 138; see also 1933 Burns Indiana Stat. Ann. 28-501 to 28-531 and 52-139; 
1939 School Laws of Indiana, State Superintendent of Public Instruction, Secs. 1029 
to 1065. 

*The General Assembly has provided that average daily attendance shall be 
substituted in school statutes for enumeration, 1932 Indiana Laws, 77 Special Session, 
Ch. 55, p. 202; 1933 Indiana Laws, 78 Regular Session, Ch. 238, p. 1091. 

*The change of the annual enumeration to average daily attendance, the op- 
tional appointment of county attendance officers, and the economic condition of the 
early part of the decade 1930-1940 changed the work of the State Attendance 
Division as reported in the Annual Report of the State Superintendent of Public 
Instruction for 1938-39, p. 297. According to this report the following  state- 
ment appears in the Indianapolis Directory of Social Agencies: 

“ATTENDANCE DIVISION, State Department of Public Instruction—This di- 
vision assures: (1) coordination of efforts of the 158 school social workers of In- 
diana, (2) uniformity of standards, and (3) qualified workers throughout the state. 
A varied program of child guidance is encouraged through regional conferences 
and personal contacts. Although the law designates the workers as ‘attendance 
officers’ the title is a misnomer, for social case work methods are increasingly em- 
ployed and workers rarely resort to compulsion.” 
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2. Every child between the ages of 7 and 16 years shall attend 
a public school, or another school taught in the English language 
which is open to inspection of school officers; and such child shall 
attend each year for as long a period of time as the public schools 
of the district in which the child resides are in session. Children 
physically or mentally unfit to receive instruction in the public schools 
may be sent to one of the state schools or to a special school only after 
a medical examination; however, no minor can be compelled to submit 
to medical examination or treatment whose parent or guardian ob- 
jects to the same. Confirmed truants and incorrigible children may 
be placed in special local or state schools..° Indigent children are en- 
titled to books, school supplies, and clothing, if necessary, in order 
to attend school.'! A judge of any court having juvenile jurisdiction 
may suspend operation of the act in cases of juvenile delinquents and 
incorrigibles whenever, in his judgment, the welfare of the child war- 
rants such action. 

3. The parent or guardian of each minor child or ward is legally 
responsible for violation of the school attendance law unless the parent 
or guardian is not a party to such violation, and any person who vio- 
lates or encourages the violation or who hinders and delays officials 
in the enforcement of the school attendance provisions of the act is 
liable, upon conviction, to a fine of $10 to $200 and a sentence of 
60 days in the county jail. 

4. Minors under the age of 14 are not to be employed in any 
gainful occupation except in farm labor or domestic service, as caddie 
to persons playing golf, or as carrier of newspapers and then only 
during the hours when the common schools of the corporation in which 
the child resides are not in session. Any child over 14 and under 16 
years of age who has completed the work of the first eight grades 
of the public schools or their equivalent may be permitted to withdraw 
from school upon the issuance of a lawful employment certificate and 
to engage in gainful employment in occupations not legally closed to 
minors. However, employment certificates are not necessary for minors 
between the ages of 14 and 16 to engage in farm labor, or domestic 
service, as golf caddie, or as paper carrier during hours when schools 
are not in session. 


The state office also reported the following for the school year 1938-1939 (p. 298): 


“City attendance officers 90 

County attendance officers 75 

County ex officio officers 17 

Town ex officio officers 26 

ita 08 
Number of children with whom dealt 122,809 
All visits 240,232 
Office interviews 74,506 
Problems presented 271,479" 


The General Assembly in the Biennial Appropriation Act (1939 Indiana Laws, 
81 Regular Session, Ch. 47, p. 252) appropriated $300 for operating expense of the 
State Board of Attendance for the period July 1, 1939, to June 30, 1941, thus 
making inoperative the state offices created by the compulsory education act for 
the enforcement of school attendance. 


*” Board of Managers of boys’ school is required to provide for teaching the 
inmates in the common branches of education as well as such trades, handicrafts, 
and military drill which will encourage and develop a_ self-supporting and _ self- 
reliant citizen. 1905 Indiana Laws, 64 Regular Session, Ch. 107, p. 


™ See also 1881 Indiana Laws, 52 Special Session, Ch. 81, p. 580; 1885 Indiana 
Laws, 54 Regular Session, Ch. 34, p. 125; and Chapters V and VI of this study. 
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The prospective employer of any minor over 14 years of age 
has the duty of first securing a certificate of employment from the 
city, town, or county superintendent of schools or from the person 
authorized by him, as the case may be. The officer charged with the 
duty of issuing the employment certificate must issue such certificate 
when the employment is not prohibited by law and then only upon 
receipt of four documents attesting to the proof of age, physical fit- 
ness, schooling, and prospective employment. Immediately upon ter- 
mination of the minor’s employment under the authority of a legally 
issued certificate of employment, the employer must notify the issuing 
official of the fact; and the parent or guardian must return the minor, 
if within school age, to school within five days. A new certificate 
_ ef employment must then be issued before the minor may be re-em- 
ployed. 

Certificates of employment are issued in such form and under 
such regulations as may be adopted by the Industrial Board and the 
State Board of Attendance to promote uniformity and efficiency in 
administration of the compulsory school attendance statute. The State 
Board of Attendance or the State Industrial Board may at any time 
revoke any certificate of employment if, in the judgment of either, 
the certificate was improperly issued or if the board has knowledge 
that the minor was illegally employed. Any officer charged with 
enforcement of laws relative to employment of minors may inquire 
into the true age of any such young person employed or permitted 
to work in any occupation and for whom no employment certificate 
is on file and, if the age of such young person is found to be actually 
under that authorized in this act, the employment of such young per- 
son or the fact that he is permitted to work at any such occupation 
shall be prima-facie evidence of the unlawful employment of such young 
person. 

Violation of employment provisions of the compulsory school law 
are prosecuted by the Industrial Board with the aid of the attorney- 
general and the prosecuting attorney, and violations are deemed mis- 
demeanors which, upon conviction thereof, are punishable by a fine 
of from $25 to $50 for the first cffense; a fine of from $50 to $100, to 
which may be added imprisonment for 10 days for the second offense; 
and a fine of not more than $250 plus 30 days in the county jail for 
the third offense. In actions for damages for personal injuries sus- 
tained by a minor employed in violation of the employment provisions, 
the employer cannot defend himself on the ground that the minor as- 
sumed the risk of employment, or that the injury was due to negli- 
gence of a fellow servant, or to the contributory negligence of the 
minor. All that is necessary in such an action is to allege and prove 
employment of the minor, retention in employment, and permission 
to work in violation of the statute, and to prove that the injury arose 
out of the employment or in the performance of such work. 

A number of occupations are closed to minors of different ages, 
but nothing in the act is to be construed as preventing any pupil from 
working on a properly guarded machine in the manual training de- 
partment of the school when such work is performed under the per- 
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sonal supervision of the instructor. The compulsory school statute 
provides further that: 


No minor under the age of 16 years shall be employed, per- 
mitted, or suffered to work in any capacity in any of the follow- 
ing occupations: oiling, wiping, or cleaning machinery or assist- 
ing therein; operating or assisting in the operation of, or off- 
bearing at any of the following machines or apparatus whether 
power driven or not: circular or band saws; wood shapers; wood 
joiners; planers; stamping machines used in sheet metal or tin- 
work manufacturing; stamping machines in washer or nut fac- 
tories, or any other stamping machine used in stamping metal; 
boiler or other steam generating apparatus; dough breakers or 
cracker machinery of any description; wire or iron straightening 
machinery; rolling mill machinery; punch ; shears; drill press; 
grinding or mixing mills; calender rolls in rubber manufactur- 
ing; laundry machinery; corrugating rolls of the kind used in 
roofing and washboard manufacturing; metal or paper cutting 
machines; corner staying machines in paper box factories; as- 
sorting, manufacturing, or packing tobacco; in or about any mine, 
quarry, or excavation; or in any hotel, theatre, bowling alley; or 
in any other occupation dangerous to life or limb, or injurious 
to the health or morals of such minor. 

No minor under the age of 18 years shall be employed, per- 
mitted, or suffered to work in any capacity im any of the follow- 
ing occupations: oiling and cleaning moving machinery; in the 
operation of emery wheels except for the sharpening of tools used 
by an apprentice in connection with his work; or at any abrasive, 
polishing, or buffing wheel; in the operation of any elevator, lift, 
or hoisting machine; in or about establishments where nitroglycer- 
ine, dynamite, dualin, guncotton, gunpowder, or other high ex- 
plosives are manufactured, compounded, or stored; in dipping, 
dyeing, or packing matches; in any saloon, distillery, brewery, or 
any other establishment where malt or alcoholic liquors are man- 
ufactured, packed, wrapped, bottled, or in any establishment where 
the principal business of such establishment is the sale of such 
malt or alcoholic liquors; in any coal mine; or in any other oc- 
cupation dangerous to life or limb or injurious to the health or 
morals of such minor. No boy under the age of 18 years shall 
be employed or permitted to work as a messenger for a telegraph 
or messenger company in the distribution, transmission, or de- 
livery of goods or messages before six o’clock in the morning, 
or after ten o’clock in the evening of any day; and no girl under 
18 years shall be employed in any capacity where such employ- 
ment compels her to remain standing constantly. 

No boy or girl under the age of 21 years of age shall be per- 
mitted to work in any public pool or billiard room. 


In addition to the compulsory school attendance law as outlined 
in the foregoing, the state has also provided other enactments for the 
benefit of orphaned, indigent, and non-normal youths,'? and, besides 
the employment features of the compulsory school law, the state has 
provided factory and labor laws which also relate to minors legally 
employed.'* 


1933 Burns Indiana Stat. Ann. 22-701 to 22-711, schools for blind; 22-901 to 
22-917, school for deaf; 13-901 to 13-932. boys’ school; 13-701 to 13-712, girls’ school; 
22-1701 to 22- 1739 and 22-1801 to 22-1815, state schools for feeble-minded; 22-2301 
to 22-2341, 22-26 


to 22-2619 and 22-2701 to 22-2719, orphans; 22-2001 to 22-2019, 
epileptics ; to 22-2415, maternity hospitals and boarding homes for children; 
22-801 to 33-813, industrial aid for blind. 

1933 Burns Indiana Stat. Ann. 40-901 et seq., women and children em- 
ployees; 40-1001 et seq., safety and sanitary regulations; 40-1101 et seq., em- 


ployers’ liability law; and 40-1201 to 40-1704, workmen's compensation act. 
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Administration of the attendance laws.—In the application and 
administration of the state attendance laws within territorial limits 
of the state, attendance officers encounter many problems and must 
of necessity exercise wise discretion in the application of statutory 
duties and powers. The Attendance Division of the State Department 
of Education for the year 1937-1938 reports on a number of problems 
which confront attendance officers.1‘ Indigency and illness are re- 
ported as the chief foes of school attendance; these two form the basis 
for other reasons for nonattendance such as lack of textbooks, equal 
transportation facilities, and understanding of pupils’ problems—rea- 
sons which too frequently lead the pupil. to playing truant, running 
away or getting into more serious difficulty before school officials 
‘and attendance officers realize that something is wrong and should 
be corrected. 

The State Attendance Division also reports instances in which 
teachers, parents, and physicians sometimes give unwarranted state- 
ments that a child is unable to attend school. The statements may 
be prompted by a desire to secure removal of underprivileged, retarded, 
or problem children from the school, or the parents may not believe 
in education beyond the eighth grade and may take steps to keep 
the child from school by complying with the letter if not the spirit 
of the law. 

Administration of the compulsory education laws is closely re- 
lated to relief and social welfare problems. This relationship is also 
recognized by the General Assembly.'® Child labor and economic con- 
ditions within the state also bear directly upon administration of the 
compulsory school attendance provisions. Local community and paren- 
tal attitudes toward education are likewise powerful influences in en- 
forcement of the statute. The report indicates progress in freeing 
the state from child labor and securing for each child the educational 
privileges which the state has provided, but the problem of making 


available and passing on to the child his educational birthright has 
not been completely solved. 


Constitutionality of the compulsory school attendance law.—The 
original school attendance law of 1897 as amended in 1899 was as- 
sailed as unconstitutional because of alleged conflicts with Sections 19 
and 21 of Article 4 of the Indiana Constitution’® and because the 
statute invaded the natural right of man to govern his own children. 
The Supreme Court found the statute in compliance with the consti- 
tutional requirements of title and subject matter and, in answer to 
the alleged invasion of parental rights, Judge Dowling said:'7 


% Annual Report of the State Superintendent of Public Instruction for 1937-388. 


Indiana State Department of Education, Indianapolis, 1938. pp. 446-7. 

™ See also 1933 Indiana Laws, 78 Regular Session, Ch. 221, p. 1013, county at- 
tendance officer as an investigator of the poor. 

“ Art. 4, See. 19: “Every act shall embrace but one subject and matters properly 


connected therewith; which subject shall be expressed in the title. But if any subject 


shall be embraced in an act, which shall not be expressed in the title, such act shall 
be void only as to so much thereof as shall not be expressed in the title. 
Sec. 21. No act shall ever be revised or amended by mere reference to its title; 
but the act revised, or section amended, shall be set forth and published at full length. 
7 State v. Bailey, 157 Ind. 324, 61 N.E. 730 (1901). 


hiss 
‘ 
7 
pt 


2 BULLETIN OF THE SCHOOL OF EDUCATION 


The next question presented is, whether the statute is an 
unauthorized invasion of the natural rights of the appellee as a 
parent. 

The natural rights of a parent to the custody and control 
of his infant child are subordinate to the power of the state, and 
may be restricted and regulated by municipal laws. One of the 
most important natural duties of the parent is his obligation to 
educate his child, and this duty he owes not to the child only, 
but to the commonwealth. If he neglects to perform it, or will- 
fully refuses to do so, he may be coerced by law to execute such 
civil obligation. The welfare of the child, and the best interests 
of society require that the state shall exert its sovereign author- 
ity to secure to the child the opportunity to acquire an education. 
Statutes making it compulsory upon the parent, guardian, or other 
person having the custody and control of children to send them 
to public or private schools for longer or shorter periods, during 
certain years of the life of such children, have not only been 
upheld as strictly within the constitutional power of the legis- 
lature, but have generally been regarded as necessary to carry 
Steal” express purposes of the Constitution itself. [Authorities 
cite 

The matter of education is deemed a legitimate function of 
the state, and with us is imposed upon the legislature as a duty 
by imperative provisions of the Constitution. . . . The subject 
has always been regarded as within the purview of legislative 
authority. How far this interference should extend is a question 
not of constitutional power for the courts, but of expediency and 
propriety, which it is the sole province of the legislature to de- 
termine. The judiciary has no authority to interfere with this 
exercise of legislative judgment; and to do so would be to in- 
vade the province which by the Constitution is assigned exclus- 
ively to the law-making power. 


Subsequent attacks have been made upon the constitutionality of 
the compulsory education law, but each time the court has found no 
conflict between the statute and the Constitution of Indiana. As sub- 
sequent amendments to the compulsory education law of 1921 expanded 
into the field of employment of minors, the question of a statute em- 
bracing more than one subject was presented to the court in State, 
ex rel. Test v. Steinwedel.'* The suit was brought against the county 
auditor and County Board of Commissioners for refusal to appropriate 
the sum necessary to pay the legally fixed salary of the attendance 
officer and asked that county officers be directed by mandate to meet 
and appropriate the money for the attendance officer. The county 
officers charged that the law embraced two subjects (school attendance 
and child labor), and was contrary to the constitutional provision re- 
quiring a uniform and equal rate of taxation because the attendance 
officer of a city district within the county was to be paid from county 
funds. The court found the law constitutional by the following inter- 
pretation: 


Section 19, Article 4 [1851 Indiana Constitution], does not 
by restricting the contents of an “act” to one subject, contemplate 
a metaphysical singleness of idea or thing, but rather that there 
must be some rational unity between the matters embraced in the 
act, the unity being found in the general purpose of the act and 
the practical problems of efficient administration. It is hardly 


*%203 Ind. 457, 180 N.E. 865 (1932). 
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necessary to suggest that matters which ordinarily would not be 
thought to have any common features or characteristics might, 
for purposes of legislative treatment, be grouped together and 
treated as one subject. For purposes of legislation, “subjects” 
are not absolute existences to be discovered by some sort of a 
priori reasoning, but are the result of classification for conven- 
ience of treatment and for greater effectiveness in attaining the 
general purpose of the particular legislative act. And if, from 
the standpoint of legislative treatment, there is any reasonable 
basis for the grouping together in one “act” of various matters, 
this court cannot say that such matters constitute more than one 
subject. “The Constitution does not assume to divide the gen- 
eral scope of legislation, and classify the parts under partic- 
ular heads or subjects, but, of necessity, has left that power 
to be exercised by the legislature, as it, in its wisdom and dis- 
cretion, shall deem proper. . . . The purposes of the provision, 
in view of the evils intended to be guarded against, can only be 
effected by requiring that the subject expressed should be reason- 
ably specific, or, in other words, should be such as to indicate 
some particular branch of legislation, as a head under which 
the particular provisions of the act might reasonably be looked 
for. With this restriction, the subject of an act may be enlarged 
or restricted at the will of the legislature, and the subject must 
be determined by reference to the language used in the title.” 
Bright v. McCullough, Treas. (1866), 27 Ind. 223, 226, 227. 

An examination of the body of the act discloses that two 
immediate objects, one to keep minors in school until they have 
reached certain ages or have completed specified amounts of school 
work, and the other to prevent employment of minors during that 
period of their lives when employment will most seriously inter- 
fere with their school attendance and injuriously affect their health. 
It is apparent that the problems of school attendance and employ- 
ment of minors are intimately connected; and both are vitally 
related to the ultimate objective of promoting the mental and phy- 
sical welfare of minors. While the “object” of an act may not 
be interchangeable with “subject,” still we think the object of 
an act must be considered in determining whether matters em- 
braced in the act may be reasonably treated as “one subject.” We 
think that minors might be the subject of a legislative act which 
could embrace a great number of relationships and interests pe- 
culiarly affected by legal minority, among which would be in- 
cluded “school attendance” and “employment,” and the act in 
question cannot be said to embrace two subjects merely because 
it includes only two of the many interests or relationships af- 
fected by legal minority, all of which might be treated in one 
act with the title: “An act concerning minors.” 


But, since the title of the act is, in effect, “an act concern- 
ing minors, regulating the attendance and employment thereof” 
(Appellant’s brief, p. 32), the title is limited to expressing the 
subject of school attendance and employment of minors; and the 
subject, as indicated by the provisions of the act, fairly may be 
said to be school attendance and employment of minors. There 
are provisions affecting parents, school officials, and employers 
that cover matters which are not elements of the subject but are 
“matters properly connected therewith.” Section 19, Article 4, 
Indiana Constitution. We conclude that the act does not violate 
Section 19, Article 4 of the Indiana Constitution. 

[Counsel for the County Commissioners also contend that]... 
“to take the property, through taxation of the people of Jackson 
County to pay a burden solely of the city of Seymour, is a con- 
fiscation of property and in violation of Section 21 of the Bill 
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of Rights of the Constitution of Indiana.” But, in Hanley v. Sims 
(1910), 175 Ind. 345, 353, 93 N.E. 228, 94 N.E. 401, this court 
declared that Section 21 of the Bill of Rights “was not intended 
as a restriction upon the state’s taxing power, but relates only 
to the exercise of the power of eminent domain.” The opinion in 
that case quoted with approval that “it is only the taking of 
specific pieces of the property of an individual, by virtue of the 
right of eminent domain, that is prohibited by the Constitution, 
without special compensation.” City of Aurora v. West (1857), 
9 Ind. 74, 83. 

Further, we think the act does not compel the “people of 
Jackson County” considered apart from the people of Seymour, 
to “pay a burden solely of the City of Seymour.” The taxpayers 
of the city of Seymour pay their portion of the county tax, a part 
of which is used to pay the salary of the county attendance of- 
ficer as well as the attendance officer for Seymour. We cannot 
hope for a perfectly equitable distribution of the benefits and 
burdens of taxation. The school attendance problem of Seymour 
is a part of the problem of Jackson County, and we think it is 
immaterial whether the statute provides for payment from county 
funds of the salaries of a county attendance officer and one or 
more deputies, or for one county officer and at least one addi- 


tional officer for each city having a school enumeration of 2,000 
or more. 


After the 1932 amendment, which allowed the local officials to 


select the attendance officer and the General Assembly to determine 
the salary and make payment mandatory, an attack upon the law was 
again made on the theory of the violation of local self-government. 
Again the court upheld the statute because:'® 


School officials are agencies of the state employed in the 
administration of the school system; and regardless of whether 
their authority and duties are state-wide or are limited to smaller 
administrative units they are a part of the state school system and 
perform a state function. The office of county attendance oc- 
cupies the same relation, legally, to the state school system and 
the local community as the office of county superintendent. Re- 
specting the latter this court made the following statement: 

“The office in question belongs to the executive department 
of the state, and the duties attached to it are, strictly speaking, 
of a merely administrative character, that is, are in aid of the 
execution of, and assist in giving force and effect to, other pro- 
visions of our common school system.” Elmore v. Overton (1886), 
104 Ind. 548, 552, 4 N.E. 197. 

We are of the opinion that the General Assembly has the 
power to create the school office of county attendance and to de- 
termine the method of selection of the attendance officer and to 
make such selection and payment of salary mandatory. 

“The General Assembly may decide that certain activities of 
the business of government are so important that the supplying 
of funds to carry on these activities must not be left to the dis- 
cretion of local authorities. ‘The operation of the business of 
government as provided by law is a public necessity. The business 
of public education cannot be determined in the case at bar to be 
of greater or less necessity than the business of public highways, 
the business of raising public revenue, or of any other particular 
public business, but, we may, and do, determine, for the purpose 


” Stone et al. v. State ex rel. Bossong, 208 Ind. 65, 195 N.E. 642 (1935); see also 
Featherngill v. State ex rel. Wright, 33 Ind. App. 683, 72 N.E. 181 (1904). 
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of deciding this case, that the business of public education, as 
provided by the Constitution and statutes, is equal to and not in- 
ferior to any other business of the government.’ ” 


We conclude that the provisions of Ch. 132, Acts 1921, as 
amended by Ch. 29, Acts 1932 (special session), supra, are not 
open to the objection that they violate any constitutionally pro- 
tected right of local self-government. 

Judicial interpretation of the school attendance laws.—There is a 
general rule of law to the effect that a person who wishes to claim 
a right, privilege, or exemption under a statute must, by allegation 
and proof, show that he comes within or complies with the provisions 
of the statute, and the courts have adhered to this rule in deciding 
cases involving the construction of the compulsory education law. Prior 
to the enactment of the compulsory education law, the courts were 
called upon to interpret the then existing school laws to determine 
whether a child was treated in compliance with the law. 

The appeal cases prior to the date of compulsory attendance laws 
grew out of circumstances in which the parent or guardian wanted 
the child or ward to attend a particular school. In the case of Wheeler 
and others v. Burrow,?° an infant from Tennessee resided with her 
uncle, a citizen of Indiana. The child’s parents were living in Ten- 
nessee at the time and sent her to Indiana presumably to be educated 
in the Indiana schools. The child was denied admission to the schools 
of Evansville on the basis that the legal domicile and residence of a 
minor, not emancipated, is that of the parents. The court agreed with 
the school officials and ruled that parents residing in another state 
could not send their children into this state for the purpose of attending 
the common schools unless the circumstances were such as to create a 
bona fide legal residence here. 

The courts have ruled that a child need not be sent to a regularly 
organized public, private, or parochial school in order to comply with 
the law. In the case of State v. Peterman,?! the father was pros- 
ecuted for an alleged violation of the school law. The facts as re- 
ported indicate that the parent had hired a private teacher to give 
instruction. In ruling that the parental actions complied with the 
law, the court said: 


A school, in the ordinary acceptation of its meaning, is a 
place where instruction is imparted to the young. If a parent em- 
ploys and brings into his residence a teacher for the purpose of 
instructing his child or children, and such instruction is given 
as the law contemplates, the meaning and spirit of the law has 
been fully complied with. This would be the school of the child 
or children so educated, and would be as much a private school 
as if advertised and conducted as such. We do not think that 
the number of persons, whether one or many, makes a _ place 
where instruction is imparted any less or more a school. Under 
a law very similar to ours the Supreme Court of Massachusetts 
has held that the object and purpose of a compulsory education 
law is that all the children shall be educated, not that they shall 
be educated in any particular way. Commonwealth v. Roberts, 159 
Mass. 372, 34 N.E. 402. 


2718 Ind. 14 (1862). 
32 Ind. App. 665, 70 N.E. 550 (1904). 
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But what is all this for? Why does the state take control 
of the child, under certain circumstances, at a certain period of 
its life? Its purpose is “to secure to the child the opportunity 
to acquire an education,” which the welfare of the child and the 
best interests of society demand. The result to be obtained, and 
not the means or manner of obtaining it, was the goal which the 
lawmakers were attempting to reach. The law was made for 
the parent who does not educate his child, and not for the parent 
who employs a teacher and pays him out of his private purse, and 
so places within the reach of the child the opportunity and means 
of acquiring an education equal to that obtainable in the public 
schools of the state. 


However, any parent who wishes to educate his child by means 
other than the regularly organized public, private, or parochial insti- 
tutions assumes the responsibility for complying with the statutory 
provisions if the parent is to avoid the statutory penalties. This prin- 
ciple is illustrated by the case of State of Indiana v. O’Dell?? in which 
the child had completed the eighth grade and was regularly graduated 
therefrom at the age of 12. During the following year the child did 
not attend any regularly organized school but instead pursued the 
study of music under private teachers, taking one lesson a week and 
studying at home for two hours each day. In a subsequent prosecu- 
tion for the alleged violation of the education laws of the state, the 
parent asserted, and the trial court agreed, that the child in graduating 
from the eighth grade had satisfactorily completed the branches of 
learning as required to be taught in the grade schools. The upper 
court reversed the trial court because, as the court said: 


This assertion rests, in part, on the false premise that the 
term “common schools,” as used in the statute, has reference only 
to the grade or elementary schools, whereas, by express statuto 
definition, the term, which is synonymous with “public schools,” 
is made to include high schools as well. . . . It requires rather 
that all children between the ages of 7 and 14, inclusive, who are 
mentally and physically qualified, shall attend one of the schools 
described in the statute and that all such children who are over 
the age of 14 and not more than 16, and are not lawfully em- 
ployed in a gainful occupation, shall also attend such a school. 
The tests which determine whether the child shall attend school 
are primarily those of age and mental and physical fitness, while 
the other requirements of the statute are intended to define the 
school in which instruction may be had and the annual term or 
period of such instruction. The decision in State v. Peterman 
(1903), 32 Ind. App. 665, 70 N.E. 550, has reference to the latter 
issues alone and would serve to defeat a contention that the pur- 
suit of any special study under conditions such as are presented 
by the record in this case would constitute attendance at a pri- 
vate school within the meaning of the law. In brief then, the 
legislature, in the exercise of undoubted authority, has determined 
that individual interest, as well as the good of the future citizen- 
ship of the state, requires that, between the ages of 7 and 16 
inclusive, every child who is qualified and who is not lawfully 
employed after reaching the age of 14 shall pursue a study of 
the general branches of learning. Ample provision is made for 
a course of study which shall cover that period and sufficient 
opportunity remains thereafter for the development of the indi- 
vidual ambition. The statute recognizes such exceptions to its 


2187 Ind. 84, 118 N.E. 529 (1918). 
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operation as are deemed expedient, and in prosecutions for viola- 

tion of the law the burden rests on the defendant to avail himself 

of the exception, if any, which is applicable to his case, since 
proof thereof is a matter of affirmative defense. 

Not only must the child be offered instruction which meets the 
statutory requirements as discussed above, but the compliance on the 
part of the parent must be in good faith. In the case of Miller v. 
The State of Indiana,?* the child had been graduated by the grade 
school of the district wherein the parent resided; and rather than send 
the child to the local township high school, the parent sought to have the 
child repeat the eighth grade in the elementary schools in an adjoin- 
ing township. By so doing, the parent contended that he was com- 
plying with the statutory requirement that children between the ages 


‘ of 7 and 16 shall attend school each year during the time the public 


schools are in session in the district in which the child resides. The 
parent also contended that, since the township high school was not 
located in the elementary school district of residence, the school at- 
tendance provisions were inapplicable to him. These contentions were 
denied and the appellate court, in sustaining a conviction of the par- 
ent for violation of the law, said: 


Township trustees, under certain conditions, are authorized 
to establish and maintain high schools, and when so established 
and maintained they are a part of the public school system... . 
From a consideration of the sections of the statute ... , it is 
clear that when such a high school is established, the entire town- 
ship becomes the school district which it is to serve. It is there- 
fore coextensive with all the elementary school districts of such 
township. We are of the opinion therefore that when . . . the 
school attendance act of 1921 ... provides that “said child shall 
attend such school each year during the entire time the public 
schools are in session in the school district in which such child 
resides,” it does not refer to elementary districts alone, but as 
to such children, who are within the age limit prescribed, and 
have been graduated from the elementary schools of such town- 
ship, that the entire township is the school district intended, where 
a public high school has been established and is being maintained 
therein. It follows that ... [the parent] could not successfully 
defend on the ground that the public high school of the town- 
ship is not located in the same elementary school district in which 
he and his child reside. 

The special finding of facts also shows that ... [the parent] 
was willing to send his said child to an elementary school, and 
did send her to such a school in an adjoining township at the be- 
ginning of the school years of 1921 and 1922, and continued to 
do so until she was forbidden by the teacher thereof, because she 
had completed the eighth grade of the elementary schools, and 
no branches higher than said grade were taught therein. Based 
on this fact, appellant contends that his conviction of the offense 
charge should not be sustained. We cannot concur in this con- 
tention. The course of study to be pursued in the public schools 
of our state is prescribed either by statute or by the school au- 
thorities in pursuance thereof. These schools include not only 
elementary schools, but high schools as well. ... A parent, there- 
fore, is not at liberty to exercise a choice in that regard, but, 
where not exempt for some lawful reason, must send his child 
to the school where instruction is provided suitable to its at- 


77 Ind. App. 611, 134 N.E, 209 (1922). 
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tainments as the school authorities may determine which under 
the facts found in the instant case is the township high school. 


The Indiana courts have been called upon to interpret not only 
the constitutionality and school attendance provisions of the school 
attendance act, as reported in the foregoing, but also the child labor 
provisions of the statute. 

The school attendance laws prior to the 1921 enactment gave 
very little attention to the employment of children, except to permit 
children to work if they were regularly employed in supporting them- 
selves after attending the minimum number of weeks of school each 
year. Children were, however, protected by other statutes prohibit- 
ing the employment of young people in certain occupations hazardous 
to life or limb or injurious to the morals of the young as well as by 
the factory act of 1899, which contained the penalties for employers 
who hired minors contrary to the statute.*+ 

After the passage of the 1921 compulsory school attendance law, 
a series of legal problems grew out of the sections dealing with em- 
ployment of minors. One of the first was the relation of the em- 
ployment section of the school attendance law and the existing labor 
and factory laws in so far as the employment of a minor was con- 
cerned. The court ruled?5 that a minor lawfully employed came under 
the provisions of the workmen’s compensation act and a minor not 
lawfully employed came under the provisions of the compulsory edu- 
cation act. And furthermore, it stated that the provisions whereby 
a minor might secure a certificate of employment and be employed 
had to be carefully followed, because the issuance of a certificate 
was not conclusive of its legality.*° In the case of In Re Morton,?? 
the Industrial Board of Indiana certified to the Appellate Court a 
question of law which grew out of the employment of a 14-year-old 
boy who had completed the fifth grade. The boy had been excluded 
from further schooling because of mental incapacity. He had been 
given an employment certificate and employed in a woolen mill when 
the injury occurred. In determining that the case came under the 
compulsory education law and not the workmen’s compensation act 
the court said: 


Sec. 19 of the act under consideration, Acts 1921, p. 337... 
makes unlawful the employment of a minor between the ages of 
14 and 18 to work in any “gainful occupation,” except “to per- 
form farm labor or domestic service,’ unless the employer shall 
first have secured and placed on file an employment certificate 
issued by the issuing officer of the school corporation in which 
such minor resides. The section further specifically provides that 
the officer authorized to issue employment certificates shall issue 
no such certificate except to “a minor whose employment is neces- 
sary and not prohibited by law, and only upon the receipt of the 


“Inland Steel Co. v. Yedinak, 172 Ind. 423, 87 N.E. 229 (1909); Waverly Co. v. 
Beck, 180 Ind. 523, 103 N.E. 332 (1913); Krstovich v. The State of Indiana, 186 Ind. 
556, 117 N.E. 209 (1917). 

“In Re Moody, 76 Ind. App. 585, 132 N.E. 668 (1921). 

* Sec. 19 of the compulsory education law as amended by Acts 1929, 76 Regular 
Session, Ch. 76, p. 246. 

79 Ind. App. 5, 137 N.E. 62 (1922); for additional cases relative to the import- 
ance of filing and posting required notices see Hoffmeyer v. State, 37 Ind. App. 526, 
77 N.E. 372 (1906); In Re Burk, 66 Ind. App. 435, 118 N.E. 540 (1918). 
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following four documents herein referred to as proof of age, proof 
of physical fitness, proof of schooling, and proof of prospective 
employment.” Then follow statements as to what the documents 
as to “proof of age,” “proof of physical fitness,” “proof of school- 
ing” and “proof of prospective employment” shall include. The 
paragraph of the section setting forth what is required as to 
“proof of schooling,” in so far as it applies to the question under 
consideration, is as follows: “The requisite, prescribed schooling 
of any minor herein contemplated shall be proved by a certificate 
signed by the superintendent, principal, or teacher of the school 
last attended, showing that the minor can read and write cor- 
rectly sentences in the English language, and showing that he 
has satisfactorily completed the eighth grade of the common 
schools, or its equivalent.” 

No further or different authority for the re “ employ- 
ment certificates is provided in Sec. 19, Acts 1921, 
or in any other section of the act. There is no th ee ol given 
for the issuance of employment certificates to minors between the 
ages of 14 and 16 who have not completed the eighth grade or its 
equivalent and who have been excluded from school because of 
mental incapacity. We have no authority to read into the law 
what the lawmakers have omitted. It follows that the issuance 
of the employment certificate to . .. [the minor] was without 
authority, and his employment unlawful. 


The statute, in addition to the listing of certain occupations in 
which minors under the age of 18 shall not be allowed to participate, 
also includes “any other occupations dangerous to life or limb or in- 
jurious to the health or morals of such minor.” The case of Isaak 
Walton League of America v. Jenkins?* offers an example of the type 
of work which the court includes in the dangerous occupation category 
as well as the combined application of several Indiana statutes rela- 
tive to labor. The minor under 18 years of age was employed by 
the operator of a swimming beach, to take in tickets, paint and re- 
pair boats, serve as a lifeguard, and do general work about the beach. 
At the time of the accident the employee was engaged in “fixing” 
an electric light pole on the beach when he came in contact with a 
high tension service wire, whereupon the employee fell to the ground 
and died. The Industrial Board approved the claim of the deceased 
employee’s parents as dependents and awarded double compensation. 
The employer appealed the case, and the court affirmed the Indus- 
trial Board’s award as follows: 


There is, in effect, but one question presented, and that is 
the question whether or not double compensation should have been 
awarded. 

Sec. 40-1701, par. b, Burns 1933, Sec. 16449 Baldwin’s 1934, 
provides: 

“|. . if the employee be a minor who, at the time of the ac- 
cident, is employed, required, suffered or permitted to work in 
violation of any of the provisions of any of the child labor laws 
of this state, the amount of compensation and death benefits, as 


2103 Ind. App. 274, 5 N.E. (2) 669 (1937); for additional dangerous and 
unlawful occupations see J Rate Mfg. Co. v. Holden, 180 Ind. 301, 102 N.E. 
21 (1913); Marietta Glass Mfg. Co. v. Pruitt, 180 Ind. 434, 102 N.E. 369 (1913); 
Hoffmeyer v. State, 37 Ind. App. 526, 77 N.E. 372 (1906); Angola Railway and 
Power Co. v. Butz, Adm., 52 Ind. App. 420, 98 N.E. 818 (1912); Ideal Laundry 
and Dry Cleaning Co. v. Mackowiak, 83 Ind. App. 1, 143 N.E. 614 (1924); 
Krstovitch v. State, 186 Ind. 556, 117 N.E. 209 (1917). 
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provided in this act, shall be double the amount which would other- 
wise be recoverable.” 

[the parents as dependents] contend that decedent, at the 
time of the accident was employed, required, suffered or permitted 
to work in violation of Sec. 28-523 Burns Indiana Stat. Ann 
1933; Sec. 6716 Baldwin’s 1934, which is Sec. 23, Acts 1921, 
“An act concerning the school ‘attendance and the employment 
of minors, fixing penalties, etc.” That section provides: 


“No minor under the age of eighteen (18) years shall be em- 
ployed, permitted or suffered to work in any capacity in any of 


the following occupations: . . . or in any other occupation 
dangerous to life or limb, or injurious to the health or morals 
of such minor. . . .” [Our italics] 


It is clear that if decedent was employed in violation of any 
provision of our child labor laws, his employment must be classi- 
fied as being included in the occupations intended by the legis- 
lature as “any other occupation dangerous to life or limb. 

The Industrial Board found that “at the time of the accidental 
injury and death of the . . . [employee] he was performing work 
which was hazardous and dangerous to life, in violation of the 
child labor laws of the state of Indiana.” 


We hold that the evidence above referred to is sufficient to 
sustain the finding that at the time of the accident decedent was 
engaged in work which was “dangerous to life,” hence in viola- 
tion of said child labor law. 


The problem of a nonresident minor and the employment portion 
of the education law came before the court in the case of Ping v. 
Indianapolis Soap Company,?° in which the youth under 18 years of 
age lived with his mother in Kentucky. In the summer of 1929 he 
came to Indiana to seek work and was later employed to operate a 
soap stamping machine from which he received an injury. In a suit 
for damages because of the injury the youth sought to rely upon the 
compulsory education act, but the trial court ruled that the proper 
remedy was under the factory and labor laws of the state. The Su- 
preme Court, after reviewing the factory laws and the compulsory 
education laws, sustained the trial court because the factory act de- 
clares the general policy of the state in respect to child labor. 


It has for its purpose the protection of minors generally, both 
resident and nonresident, from working in factories, shops, and 
other establishments except they comply with the restrictions 
therein set out. It also seeks to protect adult labor from the 
encroachment and competition of child labor. There is no limi- 
tations to the scope of its provisions, and under its terms it is 
unlawful for the persons, therein designated, to employ any young 
person, unless and until the designated requirements have been 
fulfilled. 

If Sections . . . [28-501 to 28-531 of 1933 Burns Stat. Ann.] 
be construed as applying to all young persons, employed contrary 
to its provisions, then we have two statutes covering the same 
subject matter, and the latter act repeals the former act, for by 
the express provisions . . . all laws and parts of laws in conflict 
herewith are hereby repealed. It is our duty to harmonize both 
statutes if possible so both may stand, and give effect to each. 
The compulsory education statute had as its object the compulsory 


* 206 Ind. 287, 184 N.E. 903 (1934). 
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attendance of school of all children in the state who are physically 
and mentally fit. The first 17 sections of this act are devoted 
to providing the method of compelling children, coming within the 
scope of its provisions, to attend the public schools and of course 
can only apply to the children of Indiana. A minor of school age 
living in another state and coming into this state for the purpose 
of securing work would not be subject to the various provisions 
of the compulsory education law; he would not be enrolled on 
the records of the school corporation wherein he resides and count- 
ed for the purpose of determining the number of school districts 
to be formed nor in determining the number of attendance of- 
ficers to be appointed, nor would he be reported as absent from 
school or in need of books, or in need of clothing or parental care, 
for the purpose set forth in said act. The remaining sections have 
to do with employment of minors, regulating the number of hours 
they might be employed per day, designating the kind of labor 
they may engage in, and placing restrictions upon employers of 
minors. The general purpose of these restrictions is to keep the 
school authorities in closer touch with the school children of the 
state, so that those whose duty it is to enforce school attendance 
may more efficiently perform their duties, and does not have 
for its object the regulation of child labor as such. . 


By thus construing the compulsory education act no violence 
is done to its terms, and it does not conflict in any manner with 
the factory act, regulating the employment of minors. The two 
acts when thus construed may stand and thus accomplish the 
manifest legislative intention of both statutes. 


Inasmuch as . . . [the youth] was a non-resident, and there- 
fore not eligible to attend our schools, he could not furnish a 
certificate from the issuing officer, if requested so to do. We 
are of the opinion that . . . [the youth] does not come within 
the scope of the compulsory statute, but must resort to his action 
at common law and the provisions of the factory act for his relief. 


Following the foregoing interpretation by the Supreme Court, the 
legislature redefined the applicability of the school attendance and 
employment law by declaring that the sections pertaining to school 
attendance (Sections 1 through 17 and Section 28%) shall apply to all 
minors residing in Indiana or having their domicile in this state and 
also to all minors who have made or who shall hereafter make their 
habitat in this state for a period of three months and that the sec- 
tions relative to employment of minors (Sections 18 through 28) 
“shall apply to all minors now or hereafter employed or seeking em- 
ployment in the state of Indiana, irrespective of the place of domicile, 
residence, or habitat of such minors, and, in the case of all minors 
who seek employment in Indiana, the proper school and other public 
authorities shall issue employment certificates or make examinations 
and furnish certificates relative to the proof of age, physical fitness, 
or schooling, as the case may be.’’° 


Comment.—At common law the parent or guardian had almost 
unlimited control of the child or ward as well as the responsibility 
for educating and training the child, this control being based upon 
the nature of the relations of parent and child. In meeting the 
responsibility of education and training, the parent has for many 


*” 1935 Indiana Laws, 79 Regular Session, Ch. 51, p. 143. 
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years had a relatively free hand. The compulsory attendance laws 
have, however, undertaken to define the parental duty of education 
and to provide sanctions to secure compliance. Under the school 
attendance laws the parent retains the responsibility of offering to 
the child an education comparable and equivalent to that offered by 
the yublic tax-supported schools. The state has undertaken to define 
the parental duty of education because the state or commonwealth 
possesses an interest in the child since he is to be the future citizen 
and sovereign of the state. Benefits accruing to pupil and parent 
are incidental to the primary purpose of the compulsory education 
laws, which is the well-being and safety of the state itself. 

Provisions and administration of a comprehensive school attend- 
ance law should operate in conjunction with other statutory enactments 
designed to promote the well-being and safety of the state and society. 
Therefore, the Indiana compulsory school attendance law has provisions 
relating to child labor, indigency, incorrigibles, and the non-normal. 
Although the legislature has enacted statutes specifically relating to 
child labor, relief of poverty, and other welfare activities (Article 9, 
Indiana Constitution, 1851), the laws are designed to complement 
each other. 

No less important than the enactment of comprehensive and en- 
lightened school attendance laws is the prudent enforcement of the 
several provisions incorporated within the statute. 


| 

- 


CHAPTER IV 
INSTRUCTION AND COURSE OF STUDY 


Subjects to be taught.—The state has, during the past 50 years, 
exercised an increased control over the subjects to be taught in the 
schools of the state. The earlier school laws provided for periodical 
school meetings, at which time the voters of the school district exer- 
cised the authority to determine what branches they desired to be 
taught in such schools in addition to orthography, reading, writing, 
arithmetic, geography, English grammar, physiology, and United 
States history, and the time at which said school should be taught.’ 
The state also required that subjects of the common schools be taught 
in English;? however, other languages could be taught as separate 
subjects. The school law of 1865 provided (Section 107) that the 
Bible should not be excluded from the public schools of the state. 

The laws relating to the authority of the school patrons in a 
legally called school meeting are probably still in force; they are, 
however, subject to the many limitations of subsequent statutes. Be- 
fore the close of the last century the affairs of the rapidly expanding 
school system had, by the process of statutory enactment and relin- 
quishment by the voters at school meetings, passed into the hands of 
the school trustees or the school commissioners. This is indicated by 
the statute which required all subjects and branches taught in the 
public, private, and parochial schools for the first eight grades to be 
taught in English only and the subjects to consist of orthography, 
reading, writing, arithmetic, geography, English grammar, physiology, 
United States history, scientific temperance, good behavior, and such 
other branches of learning as the trustees and officers might deter- 
mine.® School authorities having charge of a commissioned high school 
“might” prescribe junior high school or intermediate school courses 
of two or three years in length’* and the first two years might in- 
clude instruction commonly given in seventh and eighth grades, in- 
cluding secondary prevocational and industrial subjects. The com- 
missioned high schools of the state were required to teach mathematics 
(commercial arithmetic, algebra, geometry), history (United States, 
ancient, medieval, or modern), geography (commercial or physical), 
English (composition and rhetoric), literature (English and American), 
foreign language (Latin or any modern foreign language), science 
(biology, physics, or chemistry), civil government (general and state), 
drawing, music, and such additional subjects as the local board of 
education might elect. The statute provided further that the course 
of study in the commissioned and noncommissioned high schools 


11855 Indiana Laws, 38 Regular Session, Ch. 86, p. 161; 1865 Indiana Laws, 
43 Regular Session, Ch. 1, p. 3. 


21855 Indiana Laws, 38 Regular Session, Ch. 86, p. 161. 


*1919 Indiana Laws, 71 Regular Session, Ch. 18, p. 50, as amended by 1931 
Indiana Laws, 73 Regular Session, Ch. 91, p. 262; see also Program of Studies 


*1919 Indiana Laws, 71 Regular Session, Ch. 74, p. 440. 
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throughout the state might be amended or altered from time to time 
by the State Board of Education.® 

Besides the foregoing subjects, the General Assembly has inserted 
additional subjects or has specified certain course contents to be 
taught. Safety education must be taught in the eighth grade of all 
schools for at least one full semester.° The course is to be prepared 
by the state board from a state-adopted text or other suitable material. 
Beginning with the sixth grade and extending through the twelfth, 
instruction on the state and federal constitutions is to be given accord- 
ing to rules and regulations of the State Board of Education, and any 
teacher or school official who refuses or fails to comply may suffer 
the revocation of his license plus a fine up to $100.7 All teachers em- 
ployed to offer instruction in grades 1 through 12 are required to 
arrange and present the instruction so “as to give special emphasis to 
common honesty, morality, courtesy, obedience to law, respect for the 
national flag, the Constitution of the United States, and the Con- 
stitution of the state of Indiana, respect for parents and the home, 
the dignity and necessity of honest labor, and other lessons of a steady- 
ing influence which tend to promote and develop an upright and honest 
citizenry.”’> 

Throughout the last five grades of the elementary school and 
the last two years of high school “the nature of alcoholic drinks and 
narcotics and their effects on the human system” must be taught in 
the public schools, and any textbook adopted for the above grades is 
to include a section devoted to the effects of “alcoholic drinks, to- 
bacco, sedatives, and narcotics” upon the human system; and any 
school employee who willfully refuses or neglects to provide for such 
instruction is to be dismissed, if an administrator or supervisor, and 
to have the license to teach revoked, if a teacher.® 

The General Assembly has also required that in the fifth grade 
of every public school, the primary principles of hygiene and sanitary 
science be taught each year, especially including instruction concern- 
ing the principal modes by which dangerous communicable diseases are 
spread and the best sanitary methods of restriction and prevention. 
Hygiene may be taught in other grades at the will of school authori- 
ties, and the state health authorities and state superintendent of public 

°1907 Indiana Laws, 65 Regular Session, Ch. 191, p. 323, as amended by 1923 
Indiana Laws, 73 Regular Session, Ch. 91, p. 262; see also Program of Studies 
and Digest of State Courses of Study (1939); also A Guide to the Study of the 
Old and New Testaments, by J. A. Huffman, prepared for the Indiana Board of 
Control for High School Bible Study for the Committee of Five of the Bible Study 
Section of the State Teachers Association and approved by the Indiana State Board 
of Education, June, 1926; also Administrative Handbook for Indiana Schools, Bulletin 
No. 100 (1937), published by the State Department of Education. In Bulletin No. 
100, see p. 84, high school equivalency certificate; p. 85, high school credit exam- 
ination; p. 86, high school credit for outside work (music, etc.) ; p. 88, high school 
credit for outside Bible study and credit for correspondence work; p. 89, credit for 
military training (CMTC); and p. 90, athletic contests. 

"1937 Indiana Laws, 80 Regular Session, Ch. 265, p. 1244. 

71925 Indiana Laws, 74 Regular Session, Ch. 108, p. 284, and Ch. 185, p. 443; 
also 1935 Indiana Laws, 79 Regular Session, Ch. 134, p. 480. 

*1937 Indiana Laws, 80 Regular Session, Ch. 249, p. 1175. For the statutes 
and court decisions relative to the legal status of teachers in the public schools see 
Teacher Tenure in Indiana and the Courts, by Henry Lester Smith and R. Foster Scott, 
Bulletin of the School of Education, Indiana University, Vol. XVI, No. 3, Bloom- 
ington, Ind., May, 1940. 


* 1933 Indiana Laws, 78 Regular Session, Ch. 256, p. 1138; 1935 Indiana Laws, 
79 Regular Session, Ch. 320, p. 1538. 
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instruction jointly are to prepare and supply pamphlets for the schools.1° 
School authorities are also required to make provisions in the public 
schools under their jurisdiction for the illustrative teaching of the 
anatomy, physiology, and hygiene of the human system; the effects 
of alcohol and nicotine; the cause and course of consumption; the 
dissemination of disease by rats, flies, and mosquitoes, and the ef- 
fects thereof; and the prevention of diseases by the proper selection 
and consumption of food." 


Physical and health education.—Closely related to the health in- 
struction required by law are the statutory aspects of physical educa- 
tion. The legislature has approved the policy of establishing, main- 
taining, and supervising courses in physical education and the State 
Board of Education has been authorized and empowered to prescribe 
suitable courses of instruction in physical education for all school 
pupils of the state, except those excused on account of physical dis- 
ability, in cities or towns having 5,000 or more population. The courses 
of physical education must be adapted to the ages and capabilities of 
the pupils and be taught by teachers qualified and licensed under 
regulations of the State Board of Education. Pupils of the elementary 
schools are required to attend courses in physical education during 
periods which average at least 15 minutes a day, and high school 
pupils must be offered not less than two hours of instruction in phys- 
ical education each week. Pupils are to be graded and marked as in 
academic courses and credits thus earned are to form part of the 
requirements for promotion or graduation. The purposes and aims of 
the courses in physical education are, in part, “to develop physical and 
organic vigor, provide neuromuscular training, promote bodily and 
mental poise, correct and prevent postural and bodily defects, and 
develop correct carriage and mental and physical alertness. To secure 

. . an appreciation of the value of cooperation under leadership, self- 
subordination, obedience to authority, higher ideals, courage, self- 
reliance, disciplined initiative, self-control, and a wholesome and robust 
interest in recreational activities.” 


Military instruction.—High school authorities of any city or town, 
in cooperation with the United States government, may offer military 
instruction provided that supervision and instruction shall be by an in- 
structor delegated for the purpose by the federal government. How- 
ever, nothing in the statute giving school corporations authority to 
contract with the United States government can be construed to 
authorize compulsory military training or abridge the right of the 
school authorities to make proper rules and regulations for the gov- 
ernment of the student body.'® 


©1911 Indiana Laws, 67 Regular Session, Ch. 72, p. 118. 

11913 Indiana Laws, 68 Regular Session, Ch. 220, p. 638; see also 1917 
Indiana Laws, 70 Regular Session, Ch. 149, p. 552; 1933 Burns Indiana Stat. 
Ann. 28-2901 to 28-2905. 

7221919 Indiana Laws, 71 Regular Session, Ch. 149, p. 682; see also Bulletin 
No. 113, Physical and Health Education, prepared by the State Department of 
Public Instruction, 1935, military instructors as physical directors, 1917 Indiana 
Laws, 70 Regular Session, Ch. 59, p. 150; endurance contests prohibited, 1935 
Indiana Laws, 79 Regular Session, Ch. 28, p. 

131917 Indiana Laws, 70 Regular Session, Ch. 59, p. 150; also see footnote 


5 in this chapter. 
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Vocational education.—As early as 1903 Indiana made legal pro- 
visions for the teaching of manual training and domestic science 
courses,'* and the General Assembly provided for a program of voca- 
tional education and had an active program in operation before the 
enactment of the Smith-Hughes law of the federal government in 1917. 
Training is offered in industrial, agricultural, and home economics 
courses in full-time, part-time, or evening classes. Attendance upon 
such day or part-time classes is restricted to persons over 14 years of 
age and upon evening classes to persons over 16 years of age.'® 


Legal holidays, special events, and occasions.—The General As- 
sembly requires the display of the United States flag every day the 
school is in session if the weather permits,'® and the State Board of 
Education is empowered to require the singing of the “Star Spangled 
Banner” in its entirety in the schools upon all patriotic occasions.'* 

The second Friday of April is Arbor Day and appropriate exercises 
are required in all the schools of the state to encourage the planting of 
forest trees, shrubs, and vines. These exercises must give due honor 
to the conservers of forestry and the founders of the study of conserva- 
tion.'s 

June 14 is Flag Day, and the governor is to issue a proclamation 
annually recommending observance of the day.'® 

November 11, being Armistice Day, the governor is to issue an 
annual proclamation directing observance by means of appropriate 
exercises in commemoration of the historical event; suitable exercises 
are to be held in the public schools of the state.?° 

The state of Indiana was admitted to the Union on December 11, 
1816; therefore December 11 has been set aside as Indiana Day, and 
suitable exercises are to be held in the public schools and by citizens 
generally.?! 

There are other fixed and movable legal holidays which may or 
may not be observed in the schools of the state, and, when any legal 
holiday (other than Sunday) falls on the first day of the week, then 
the following day, Monday, shall be the legal holiday. The legal 
holidays are:22 

1. The first day of the week, commonly called Sunday 
2. Any day appointed or recommended by the president of the 


™ 1903 Indiana Laws, 63 Regular Session, Ch. 58, p. 124. 

“1913 Indiana Laws, 68 Regular Session, Ch. 24, p. 37, and Ch. 54, p. 109; 
1917 Indiana Laws, 70 Regular Session, Ch. 112, p. 344; 1919 Indiana Laws, 71 
Regular Session, Ch. 132, p. 596; 1921 Indiana Laws, 72 Regular Session, Ch. 
173, p. 451, and Ch. 204, p. 547; 1923 Indiana Laws, 73 Regular Session, Ch. 
188, p. 551; 1931 Indiana Laws, 77 Regular Session, Ch. $8, p. 405; 1937 Indiana 
Laws, 80 Regular Session, Ch, 170, p. 875; 1941 Indiana Laws, 82 Regular Ses- 
sion, Ch. 96, p. 237; see also 1933 Burns Indiana Stat. Ann, 28-1427, 28-1503, 
28-2327, 28-3419, and 28-4901. 

“1907 Indiana Laws, 65 Regular Session, Ch. 253, p. 537, as amended by 
1911 Indiana Laws, 67 Regular Session, Ch. 182, p. 453, and 1925 Indiana Laws, 
74 Regular Session, Ch. 13, p. 22, and Ch. 39, p. 120. 

1909 Indiana Laws, 66 Regular Session, Ch. 141, p. 356. 

**1913 Indiana Laws, 68 Regular Session, Ch. 160, p. 422. 

1925 Indiana Laws, 74 Regular Session, Ch. 53, p. 180; 1939 Indiana Laws, 
81 Regular Session, Ch. 166, p. 780. 

"1925 Indiana Laws, 74 Regular Session, Ch. 53, p. 180. 

** 1925 Indiana Laws, 74 Regular Session, Ch. 11, p. 20. 

1913 Indiana Laws, 68 Regular Session, Ch. 281, p. 759. 
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United States or the governor of Indiana as a day of fasting or 
thanksgiving 

3. Good Friday** 

4. The day of any general, national, or state election 

5. January 1—New Year’s Day 

6. February 12—Lincoln’s birthday 

7. February 22—Washington’s birthday 

8. May 30—Memorial Day 

9. July 4—Independence Day 

10. First Monday in September—Labor Day 

11. October 11—Pulaski Memorial Day=+ 

12. October 12—Discovery Day 

13. December 25—Christmas Day 


Children’s museums.—In any city of the first class wherein there is 
situated a children’s museum as a nonprofit corporation of the state for 
the purpose of encouraging and educating children, the Board of City 
School Commissioners may pay from the funds of the school city for 
support and maintenance of the museum an annual sum not to exceed 
$5,000. In consideration of the annual payment from the public funds, 
the museum corporation tenders the school corporation:*° 


(1) the right to appoint the superintendent of the school of 
said school city as a visitor having the privilege of attending all 
meetings of the board of trustees or other governing body of said 
children’s museum to the end that he may be advised as to the 
work done and proposed to be done by said association; (2) the 
right to nominate for membership of such board of trustees or 
other governing body of persons of whom at least one shall be 
elected; (3) the right of free admission for all school children and 
teachers of said school city to its museum and galleries; (4) the 
right to use, at all reasonable times and in all reasonable ways the 
museum’s plant, equipment, and facilities for the education of chil- 
dren consistent with their use by such museum and in connection 
therewith the right to use, at all reasonable times and in all reason- 
able ways, under the direction of the museum, members of its 
executive staff consistent with their regular established duty to 
the museum; (5) the loan of said suitable and available objects 
and items for temporary exhibition in the city schools to aid and 
supplement the teaching in such schools and such exhibitions in its 
museum as will supplement and illustrate the work of school 
children and teachers under the authority and jurisdiction of said 
school city or board of school commissioners. 


Art associations.—Indiana cities of the third class, having a pop- 
ulation of from 26,000 to 29,000, wherein an art association is organized 
as a nonprofit corporation for the purpose of maintaining a permanent 
collection of art and promoting education in the fine arts, may ap- 
propriate up to $5,000 annually out of the general city funds for the 
purpose of aiding the art association. In return for the annual appro- 


1941 Indiana Laws, 82 Regular Session, Ch. 43, p. 127. . 

2 The governor is authorized to proclaim October 11 as Pulaski Memorial Day 
and direct the citizens to display the United States flag and to observe the day 
in the schools and churches with appropriate ceremonies in commemoration of 
the death of General Casimir Pulaski, 1931 Indiana Laws, 77 Regular Session, 
Ch. 185, p. 653. ' 


*% 1931 Indiana Laws, 77 Regular Session, Ch. 46, p. 106. 
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priation, the city council has the privilege of appointing one member 
to the board of trustees of the art association.** 


In cities having more than 75,000 population, in which is situated 
an art association owning its own buildings and equipment and organ- 
ized as a nonprofit corporation for the purpose of maintaining a perman- 
ent art gallery and encouraging and promoting education in the fine 
and industrial arts, the school corporation is empowered to pay to such 
art association an annual sum equal to one quarter of one cent for each 
$100 of taxables as valued on the tax duplicates of said city for the 
year next before payment. The art association in turn tenders to the 
school corporation:?7 


(1) The right to appoint the superintendent of the common 
schools of said school city and the director of art instruction of 
said school city, if any such there be, as visitors having the 
privilege of attending all meetings of the board of directors or other 
governing body of said art association, to the end that they may 
be advised as to the work done and proposed to be done by said 
association; (2) the right to nominate for membership in such 
board of directors or other governing body persons of whom at least 
two shall be elected; (3) the right of free admission for all school 
children and teachers of said school city to its museum and galleries 
and to not fewer than 50 lectures annually on the fine and applied 
arts; (4) the right to use at all reasonable times and in all reasonable 
ways the association’s plant, equipment, and facilities for education 
in art consistently with their use by such association and, in con- 
nection therewith, the right to use at all reasonable times and in 
all reasonable ways, under the association’s direction, its executive 
and teaching staffs consistently with their established duties to the 
association; (5) normal instruction in the fine and applied arts 
which, at half the regular rates charged by said association for 
like instruction, may be availed of by all teachers under the 
jurisdiction and employment of said school city or board of school 
commissioners; (6) the loan to such school city or board of school 
commissioners of the association’s collection and equipment of 
suitable and available works of art, reproductions, and photographs 
or temporary exhibitions in the city’s schools to aid and supplement 
the teaching in such schools; (7) and such exhibitions in its museum 
as will supplement and illustrate the work of the school children and 
teachers under the authority and jurisdiction of said school city or 
board of school commissioners. 


Use of protected wildlife for scientific purposes.—Educational in- 
stitutions, conservation clubs, or any other association organized for 
the purpose of the protection or propagation of wildlife such as fish, 
game birds, game animals, or fur-bearing animals may secure a permit, 
without charge, from the Director of Fish and Game of the Department 
of Conservation to purchase and possess such wildlife in or out of open 
season. The director is authorized to incorporate such rules and regu- 
lations in the permits as shall be deemed advisable for the use and 
disposition of the wildlife, and upon violation of the rules and regula- 
tions the permit may be revoked.?$ 


* 1923 Indiana Laws, 73 Regular Session, Ch. 108, p. 295. 

271915 Indiana Laws, 69 Regular Session, Ch. 23, p. 41; 1929 Indiana Laws, 
76 Regular Session, Ch. 168, p. 528: for art museums of cities having 86,000 to 
100,000 population, see 1929 Indiana Laws, 76 Regular Session, Ch. 130, p. 435. 


*°1937 Indiana Laws, 80 Regular Session, Ch. 21, p. 64. 
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Appeal cases involving prescribed courses of study.—In the event 
of disagreement between a parent and the authorities as to which sub- 
jects shall be taught, the courts have ruled that decisions of school 
authorities in exercise of their discretionary process shall prevail unless 
the requirement is unreasonable and arbitrary or there exists a satis- 
factory reason for excusing the pupil from such instruction. In the 
case of State ex rel. Andrew v. Webber et al.’ the parent disapproved 
of his son’s being required to study music in the public school which 
the son was attending. The youth was suspended from school and, in 
an action of mandate to compel readmission to school, the court in 
denying the petition said: 


The only cause or reason assigned by the relator [parent] for 
requiring his son to disobey such rule or regulation was that he 
did not believe it was for the best interest of his son to participate 
in the musical studies and exercises of the high school, and did 
not wish him to do so. The relator has assigned no cause or 
reason, and it may be fairly assumed that he had none, in support 
either of his belief or of his wish. The important question arises, 
which should govern the public high school, as to the branches of 
learning to be taught and the courses of instruction therein, the 
school trustees of such city, to whom the law has confided the 
direction of these matters, or the mere arbitrary will of the parent, 
without cause or reason in its support? We are of the opinion 
that only one answer can or ought to be given to this question; 
the arbitrary wishes of the relator must yield and be subordinated 
to the governing authorities of the school city and their reasonable 
rules and regulations for the government of the pupils of its 
hign school. This is the doctrine of the cases decided by the courts 
of last resort in many of our sister states and is applicable to the 
facts of this case. We think it is better doctrine. 


In the case of Myers Publishing Co. v. White River School Twp.,°° 
the school trustees had decided to offer music in the elementary schools 
of their district and had purchased and installed certain charts. In an 
action to recover the purchase price of the equipment, the school township 
defended on the ground that “a township trustee has no authority to 
create a debt for music charts, music not being one of the branches 
of study required by law to be taught in the public schools.” The court 
held that the trustee had authority to contract for school supplies 
because: 


The articles purchased were not general textbooks for the 
use of the individual pupils. In Jackson Twp. v. Hadley, 59 Ind. 534, 
the Supreme Court holds that trustee has the right to purchase 
dictionaries for the use of the schools. In the course of the opinion 
in Honey Creek School Twp. v. Barnes, 119 Ind. 2138, at p. 216, in 
commenting upon that case, the Supreme Court said: “Blackboards, 
charts, maps, tellurians, and dictionaries are a class of articles, 
apparatus, and books which are not required for each individual 
scholar, but one of each would be sufficient, in most instances, for 
the whole school, and could be used by the teacher in giving instruc- 
tions to the pupils. No person being required to furnish such 
common property for the benefit of the whole school, they can only 
be supplied by the trustees. 


108 Ind. 31, 8 N.E. 708 (1886). 
* 28 Ind. App. 91, 62 N.E. 66 (1901). 
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And in the case of Clark v. Haworth the court said:*! 


It is impossible to conceive of the existence of a uniform 
system of schools without power lodged somewhere to make it uni- 
form, and. ... that power must necessarily reside in the legislature. 
If it does reside there, then that body must have, as an incident of 
the principal power, the authority to prescribe the course of study 
and the system of instruction. ... 

While the authority over the course of study is in the legislature, 
the actual operation and application of a law depends largely upon the 
action of the state board or the local unit. The General Assembly 
enacts the statute and declares the conditions and limitations within 
which the law shall operate. The condition may be the signing of a 
petition by a certain number of legal voters of the school district; it 
may be the requirement of a certain population, average daily attend- 
ance, or assessed valuation; or it may be the finding that certain other 
contingencies have occurred which make the law effective. The practice 
of the legislature in declaring the policy and limits of the law and in 
leaving to an administrative office the determination of the existence 
of conditions which make the law effective in a given district does not 
violate the constitutional provision of delegation of powers or of class 
legislation. 

Two cases developing from a controversy over what subjects shall 
be taught illustrate the application of statutes which outline a procedure 
or require the fulfillment of a condition. In the case of Board of 
School Commissioners of Indianapolis v. The State ex rel. Sander,*? the 
relators sought by mandate to compel the Board of School Commission- 
ers to introduce German as a branch of study into the schools. The 
statute of 1869 provided that “whenever the parents or guardians of 
25 or more children in attendance at any school .... shall so demand, 
it shall be the duty of the school trustee. . . . to procure efficient 
teachers, and introduce the German language as a branch of study... .’*? 
The patrons of School No. 22 filed their verified petition and the school 
commissioners, in the exercise of their discretion, decided that German 
should be taught from the sixth grade through the twelfth in certain 
schools throughout the city, of which School No. 22 was not one. When 
the controversy was taken to court, the Supreme Court, in a divided 
opinion, sustained the trial court in directing the order of mandate to 
issue and held, upon the filing of the petition, that the statute impera- 
tively required the language to be taught in the schools where the 
patrons desired. 

The second controversy came from the vocational education law 
of 1913 in the case of State ex rel. Simpson v. Meeker.** The statute 
provided that “whenever 20 or more residents of a county shall file a 
petition with the county board of education for a county agent the county 
council shall appropriate annually a sum to defray the expenses.’’®® 


™ 122 Ind. 462, 23 N.E. 946 (1890). 

129 Ind. 14, 28 N.E. 61 (1891). 

1869 Indiana Laws, 46 Special Session, Ch. 15, p. 40. 

182 Ind, 240, 105 N.E. 906 (1914). 

™1913 Indiana Laws, 68 Regular Session, Ch. 24, p. 37. The provision was 
amended by 1937 Indiana Laws, 80 Regular Session, Ch. 224, p. 1101, so as to 
create the office of county agent in each and every county of the state. 
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The county councilmen had refused to appropriate the necessary funds 
and an action in mandamus was filed to compel the appropriation. The 
councilmen in their answer attacked the constitutionality of the voca- 
tional education law, but the court found the vocational education law 
not violative of the constitutional provisions relative to class legislation, 
uniformity of operation, rule of local self-government, or uniformity 
of taxation as alleged, and held further that when the patrons or 
voters of the district or county had complied with the statute the 
proper officers were subject to mandate. The court said in part:** 


It must be borne in mind that the county is not an independent 
municipality with vested rights of local self-government but exists 
only as a unit and agent of the state. Its officers perform local 
duties for the sovereign body, and the legislature may control such 
officers in the levy and collection of the county tax so long as 
such control is exercised in the same manner wherever the conditions 
are the same. It is also within the power of the General Assembly, 
in providing an educational system of this character, to determine 
that the presence in any county of a given number of residents who 
are actively interested in agriculture shall be sufficient to entitle 
them to petition for and receive the services of a county agent. 
The legislature may further determine the manner of appointing said 
agent and the other officials whose offices are created by the act. 
The whole question is legislative and not judicial and is one with 
which this court will not concern itself further than to see that no 
provision of the Constitution has been violated. 

While it is true that the operation of this law may, in a vary- 
ing degree, affect the tax rate of the several counties of the state, 
that fact is not due to any imperfection in the law itself. A perfect 
and equal system of taxation throughout an entire state will remain 
an unattainable good as long as laws and men are imperfect, and 
as long as counties, townships, or other political divisions are 
unequal in wealth or of unequal size. It is sufficient if a tax for 
state purposes is uniform throughout the state; or if for county or 
township purposes then it must be uniform throughout the county 
or township. After a careful consideration of each of the propo- 
sitions presented, we are convinced that the law before us was 
within the power of the legislature to enact, and we so hold. 


Comment.—In the very early schools of Indiana the voters of the 
school district determined which branches of study should be taught, 
and the state required that no teacher should be employed “unless he 
sustained a satisfactory examination before the district trustees, touch- 
ing his ability to teach reading, writing, and arithmetic.”** Subsequent 
laws added additional subjects, but allowed the local unit, through the 
school meeting or school officers, to determine any additional subjects. 
During the past 50 years the role played by the parent or patron and 
the local corporation in determining the curriculum has become increas- 
ingly less and the role of the state as a unit has become increasingly 
greater, until today the state as a whole is the school district for pur- 
poses of determining the course of study to be taught, the textbooks to 
be used, and the requirements for graduation. 

The General Assembly as the voice of the state cannot legislate in 
detail to provide for the wide variety of educational needs throughout 


* State ex rel. Simpson et al. v. Meeker et al., 182 Ind. 240, 105 N.E. 906 (1914). 
*7 1832-33 Indiana Laws, 17 Regular Session, Ch. 70, p. 84. 
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the entire state nor can they delegate their legislative power to any 
other department or branch of government. The problem of maintain- 
ing a relatively uniform system of schools and providing for local needs 
is approached by the General Assembly as follows: a general policy of 
law is declared which prescribes the conditions upon which the law will 
apply, or the General Assembly may declare a definite policy of law 
and delegate the administration of it to a particular department or 
board. 


| 


CHAPTER V 


DETERMINING THE TEXTBOOKS FOR USE IN THE 
PUBLIC SCHOOLS 


Legislative authority to prescribe textbooks.—After the adoption 
of the Constitution of 1851, which embodied the precept of a state 
school system, the General Assembly provided by law that the recom- 
mendation for uniform schoolbooks should rest in the hands of the 
State Board of Education.1. The school laws of 1865 returned the 
educational affairs to the trustees of the local corporations.2 Then, 
after another period of complete decentralization, the demand for 
centralized control of textbooks found expression in the law of 1872 
“which gave the County Board of Education the duty of determining 
and changing textbooks for use in the common schools within the county. 
The law further provided that no textbook adopted by the county board 
should be changed within three years after adoption except by the 
unanimous vote of all members of the board.* Experience obtained by 
decentralized textbook control prior to 1851 and from 1865 to 1873 and 
by limited centralized control from 1873 to 1889 led to the legislative 
enactment of 1889 which empowered the State Board of Education 
(acting as a board of commissioners) to select and adopt textbooks 
for use in the common schools of the state.* The state had thus 
evolved through a system of decentralized and permissive adoption of 
school textbooks to a centralized and mandatory system of uniform 
textbooks throughout the state system of public schools. 

The textbook law of 1889 is the statutory foundation of the present 
laws concerning the jurisdiction for adopting and enforcing the use of 
uniform textbooks. The original law provided that the State Board of 
Education should constitute a Board of Commissioners for the purpose 
of selecting and adopting books for use in the common schools 
(elementary) in teaching spelling, reading, arithmetic, geography, Eng- 
lish grammar, physiology, United States history, and writing. Books 
were to contain nothing of a partisan or sectarian nature and were to 
be sold to patrons at prices ranging from five cents for the “copy 
book” to 50 cents for the United States history book. The statute 
further provided the procedure whereby the Board of Commissioners 
were (a) to advertise for bids in two daily newspapers of the state 
and in the newspaper having the largest circulation in New York, 
Philadelphia, Cincinnati, Chicago, and St. Louis; (b) to let contracts 
with publishers, authors with manuscripts, or persons willing to under- 
take the compilation of a book or series of books; (c) to require bond 
by the bidder in order to safeguard contracts; (d) to provide for dis- 
tribution of the books through school officials; and (e) to provide for 
free textbooks to poor and indigent children. The enactment contained 


11855 Indiana Laws, 38 Regular Session, Ch. 86, Sec. 118, p. 161. 

21865 Indiana Laws, 43 Regular Session, Ch. 1, Sec. 10, p. 3. 

*1873 Indiana Laws, 48 Regular Session, Ch. 25, p. 75. 

#1889 Indiana Laws, 56 Regular Session, Ch. 50, p. 74. For the distinction 


between books for the individual use of pupils and books and supplies for the 
common use, see footnote 30 in Chapter IV of this study. 


(47) 
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penal provisions providing for a fine and a term of imprisonment for 
violation of statutory provisions, or the sale of a book by the dealer at 
a price in excess of that stamped on the book. 

Subsequent amendments have been enacted to clarify, strengthen, 
and extend the textbook law until at present the law is substantially as 
follows:5 

1. The State Board of Education shall constitute a board of com- 
missioners for the purpose of selecting or procuring a series of text- 
books for use in the public schools of the state." 

Single adoptions are made for most of the courses; however, the 
board is required to select four elective textbooks each in botany, 
zoology, physics, chemistry, agriculture, and agricultural botany, and 
the board may select single or elective textbooks for use in any additional 
subject taught in the high school curriculum. 


2. In order to secure open competitive bidding and the benefits of 
competition, the commissioners are required to advertise for 21 con- 
secutive days in the two daily newspapers having the largest circulation 
in the state, giving the time and place said board is to receive sealed 
bids from the following: 

(a) Publishers of school textbooks, for furnishing books to school 
trustees of the state for use in common schools for a term of five 
years. The bid must state specifically the price at which each book 
will be furnished and must be accompanied by a specimen copy of each 
book for which a bid is submitted. 

(b) Authors of textbooks who have unpublished manuscripts which 
they are willing to sell, together with the copyright, for use in the 
public schools of the state. 

(c) Persons willing to undertake the compilation of a book or a 
series of books to the acceptance of the Board of Commissioners. 

(d) Authors who shall compile one or more books of the first 
order of excellence and shall offer the same as a free gift to the people 
of the state. 

3. The bids of publishers must be accompanied by a bond of 
$50,000 with resident freehold surety, and no bid can be considered 
unless accompanied by an affidavit that the bidder is in nowise con- 
nected with any other publisher or firm bidding for books nor that he 
has any pecuniary interest in any other publisher or firm bidding at the 
same time, and that the bidder is not a party to any organization or 
scheme whereby the benefits of competition are denied to the people. 

4. The board must meet at the time and place stated in the 
published notice to open and examine all sealed bids and to make a 


51889 Indiana Laws, 56 Regular Session, Ch. 50, p. 74; 1891 Indiana Laws, 
57 Regular Session, Ch. 80, p. 99; 1893 Indiana Laws, 58 Regular Session, Ch. 


93, p. 165; 1901 Indiana Laws, 62 Regular Session, Ch. 216, p. 489; 1905 Indiana 
Laws, 64 Regular Session, Ch. 95, p. 163; 1907 Indiana Laws, 65 Regular Session, 
Ch. 273, p. 586; 1909 Indiana Laws, 66 Regular Session, Ch. 156, p. 377; 1913 
Indiana Laws, 68 Regular Session, Ch. 58, p. 115, and Ch. 190, p. 552; 1913 Indiana 
Laws, 68 Regular Session, Ch. 234, p. 658; 1917 Indiana Laws, 70 Regular Session, 
Ch. 138, p. 441; 1921 Indiana Laws, 72 Regular Session, Ch. 68, p. 150; 1935 
Indiana Laws, 79 Regular Session, Ch. 105, p. 317, and Ch. 171, p. 835; 1939 
Indiana Laws, 81 Regular Session, Ch. 85, p. 477; see also 1933 Burns Indiana 


Stat. Ann. 28-601 to 28-653. 


*See “Subjects to be taught” in Chapter IV of this study, p. 37. The list 
of approved textbooks may be obtained from the State Department of Education, 
Indianapolis, Indiana. 
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thorough investigation of all such bids and proposals. Contracts may 
be entered into for a period not exceeding five years, and the contract 
must provide: 

(a) The price at which books are sold to the patrons for use in 
the common schools shall not exceed the lowest contract selling price 
of the same book at any place in the United States. 

(b) When any contractor who is furnishing books for the public 
schools of Indiana shall contract to sell the same book elsewhere at a 
lower price, the lower price shall apply to all future sales in Indiana; 
and upon failure of the contractor to comply the governor may, after an 
investigation, order the cancellation of the contract for supplying books 
in Indiana and advertise for new bids. 

(c) No book shall be adopted in which any member of the board 
‘ may have any financial interest, either directly or indirectly. 

5. If, in the opinion of the board after examination of the proposals, 
such books can be furnished cheaper to the patrons by procuring and 
causing to be published the manuscript of any or all such books, then 
the board must procure the manuscript and advertise for sealed bids 
for publication.? 

6. The contractors must look to the proceeds of the sale of the 
books for their pay and compensation, and the state of Indiana is not 
liable under any contract entered into by authority of the textbook law. 
7. The governor is required to issue a proclamation announcing 
the contract to the people of the state as soon as the board and 
publisher have entered into the contract. 

8. It is the duty of any person supplying books under the provisions 
of the textbook law to print on the front cover the title of the book 
in large letters and on the back cover the price for which such book so 
furnished is to be sold to pupils. 

9. In order to place the textbooks in the hands of the pupils, the 
statute requires that:* 


The county superintendent of schools in each county of the 
state shall appoint one (1) or more dealers or agents within the 
county who shall have charge of the sale and distribution of 
elementary and high school textbooks contracted for by the State 
Board of School Book Commissioners, County Board of Education, 
Board of School Trustees, or Boards of School Commissioners; and it 
shall be the duty of each dealer or agent so appointed to carry at 
all times a sufficient supply of textbooks to accommodate the needs 
of the schools; and each dealer or agent shall furnish each publisher, 
holding a textbook contract in the state of Indiana satisfactory 
evidence of his financial responsibility or furnish a surety bond 
covering the estimated amount of sales to be made by him in any 
year. Provided, further, that said dealer or agent shall pay cash 
to the contractor or publisher for all books received within sixty 
(60) days after the shipment of such books. It shall be the duty 
of said dealer or agent annually in June to ascertain the probable 
number of books that will be needed to supply to the schools for the 
ensuing year and place his orders for said books on or before the 
first day of July in each year. 


71905 Indiana Laws, 64 Regular Session, Ch. 107, p. 178. School books cannot 
be produced or printed and school desks cannot be manufactured in the state 
reformatory for use in the common schools of the state. 


*1921 Indiana Laws, 72 Regular Session, Ch. 68, p. 150; see also 1935 
Indiana Laws, 79 Regular Session, Ch. 171, p. 835. 
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It shall be unlawful for any retail dealer in textbooks, or any 
firm, corporation, or person to sell any school textbook adopted by 
the State Board of School Book Commissioners, or by any County 
Board of Education, Board of School Trustees or Board of School 
Commissioners, at a price exceeding the net wholesale or net contract 
price, plus twenty per cent (20%) of the net whole or net contract 
price of such book; and such dealer or agent shall pay all trans- 
portation charges. 


The Board of School Book Commissioners, Board of School 
Trustees, township trustees, County Boards of Education, or Boards 
of School Commissioners are hereby authorized to purchase text- 
books from publishers at the net wholesale or net contract price, 
and to sell said books to the pupils at the net wholesale or contract 
price, plus the cost of handling the books which shall not exceed 
twenty per cent (20%) of the net wholesale or net contract price. 
10. The State Board. of Commissioners may order a revision of 

any or all books in use in the common schools and may contract with 
the publishers and author or authors to revise the subject matter to the 
acceptance and satisfaction of the board.’ 


Free or rental textbooks.—Since 1935, Indiana has had permis- 


sive legislation relating to free or rental textbooks for use in the public 
schools.'” 


1. The local school authorities are required by law to provide a 
library for their respective school corporations from which the legally 
adopted textbooks may be loaned free of charge or rented at an annual 
rental not to exceed 25 per cent of the retail price to the resident 
pupils in grades one to eight inclusive, provided a petition so requesting 
and signed by at least 51 per cent of the registered voters of the corpor- 
ation is properly executed and filed with the school authorities on or 
before July 1 of any year. A library for furnishing textbooks for high 
school pupils shall be established when (a) the school corporation has 
furnished free textbooks for the elementary school, and (b) a petition 
so requesting is signed by at least 20 per cent of the resident voters of 
such corporation as determined by the total vote cast at the last general 
election for township trustee, town clerk, or mayor. 


2. Any school corporation availing itself of the free textbook law 
shall levy each year, in the same manner as other school taxes are 
levied, a rate of taxation sufficient to establish and to administer the 
provisions of the law. The fund shall be known as the school library 
fund and shall be used for no other purpose whatsoever except the 
purchase and care of such library books. The textbook library is 
primarily for resident pupils, but transferees may have access to the 
school library of the receiving corporation. The statute defines a 
resident pupil as “a pupil actually enrolled in any of the grades ... in 
any school located in such school corporation. ...” This definition 
would presumably include pupils attending private or parochial schools 
located within the school corporation; however, the statute has no clear 
indication of an intention to include or to exclude nonpublic school 


*For the extensive powers of the schoolbook commission in _ revising text- 
books for the acceptance and satisfaction of the commission see Silver Burdett 
and Co. v. Indiana State Board of Education, 35 Ind. App. 438, 72 N.E. 892 (1904). 

1935 Indiana Laws, 79 Regular Session, Ch. 105, p. 317, and Ch. 171, p. 835; 
1939 Indiana Laws, 81 Regular Session, Ch. 85, p. 477. 
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pupils. In effecting annual settlement for tuition there shall be 
included an amount due for the rental of books as determined by the 
State Board of Education. 

3. The local school authorities have the duty of prescribing reason- 
able rules and regulations for the protection, care, custody, and return 
of the library books. Resident pupils are to be held responsible for all 
damage, except reasonable wear, for loss, mutilation, defacement, or 
failure to return the books to the library. Local and state health 
authorities are empowered to prescribe regulations for the fumigation 
or destruction of such library books. The resident pupils may, if they 
wish, purchase the books from the textbook library, and the school 
authorities may repurchase the books from the pupil at a price based 
upon the original retail price less a reasonable reduction for usage. 


Constitutionality of textbook legislation—In State ex rel. Clark 
v. Haworth, Trustee,!! the relator petitioned for a writ of mandate to 
compel the school trustee to comply with the textbook law in procuring 
books for the public schools of Monroe Township in Howard County. 
The trial court interpreted the procedure outlined in the statute as 
discretionary with the trustee and denied the writ, whereupon an appeal 
was perfected so as to raise the question of the constitutionality of the 
textbook law. The attack on the constitutionality was developed along 
several theories: (a) the statute violated the inherent right of local 
self-government, (b) it created a monopoly for the benefit of book 
dealers, and (c) it was permissive rather than mandatory. In an ex- 
haustive opinion the court upheld the constitutionality of the statute. 
In answer to the alleged violation of local self-government, the court 
held this right to be possessed by man in virtue of his character as a 
freeman, not bestowed by legislatures or derived from statutes. In 
ruling on the questions of the alleged monopolistic practices and on 
whether the statutory provisions were permissive or mandatory, the 
court said: 


It is a mistake to suppose that the statute under consideration 
imposes duties upon the school officers for the benefit of the book 
dealers. Not a word in it indicates such an intention. The purpose 
of the lawmakers, clearly manifested and expressed, is to secure 
a benefit to the public. The object of the statute is not to make 
officers perform duties for the benefit of private individuals, but 
to make them render services for the benefit of the public, and that 
benefit results to private persons is an unavoidable incident, not a 
designed or express provision of the statute. At the time the act 
was passed it was not known, nor could it be known, what persons 
would secure the contract for furnishing the books required by law, 
for it was provided that competition should be invited, and the 
contract awarded to the lowest bidder. 

It may be true that the book dealers are incidentally benefited 
by the services of the officers, but if that be a sufficient reason for 
condemning the act, then all statutes providing for the award of 
contracts by public officers, the certification of accounts, or the 
making of reports, where individuals are interested, must be con- 


12122 Ind. 462, 23 N.E. 946 (1890). A _ portion of the opinion of the court 
elaborating the legislative powers over the school system is reported in Chapter 
I of this study; see also discussion of compulsory school attendance laws, in 
Chapter III of this study; see also Board of Trustees of School City of Lafayette 
v. The State ex rel. Eaton, 175 Ind. 147, 93 N.E. 815 (1901). 
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demned, since, in every instance, there is an incidental benefit to the 
dealer or contractor. The truth is that in no event can a public 
officer award a contract or certify estimates, accounts, or the like, 
without at the same time rendering a benefical service to the 
person with whom he deals on behalf of the state. If the services 
of the officer benefit the public, and are imposed for the good of 
the public, the statute is rescued from successful attack, although 
the services of the officers may also benefit a private person. 
Either this is true, or else it is true that no public officer can be 
required to award contracts, verify accounts, audit claims, or certify 
estimates to an individual who has a claim against the state, or any 
of its municipalities. 

The statute is not within the constitutional provisions directed 
against monopolies. It designates as the standard for the guidance 
of the State Board of Education certain books, requires that the 
books furnished for the use of the schools shall be equal in merit 
to those named, requires the board to advertise for proposals to 
furnish the books in a newspaper published in each of the five 
large cities of the nation, and requires the board to award the 
contract to the lowest bidder. In the section directing the award 
of the contract it is enjoined upon the board to “ascertain under 
which of said proposals or propositions the school books” can be 
furnished to the people of the state for use in the common schools. 
In another section it is provided that the books shall be distributed 
by the township trustee and that the books shall be sold to the 
pupils and patrons of the schools. It appears, therefore, that the 
object of the act is to secure books for the public schools, by means 
of open competition after full notice. 


There is no exclusion of bidders, no limitation of the right to 
furnish school books to the people of the state to any class; on the 
contrary, all who are prepared to supply such books as the statute 
makes the standard are invited to compete for the contract. No 
special privilege is granted to any one, no right denied to any one, 
for all are invited to enter the field as ied 


We can find reason nor that a doubt 
as to the power of the legislature to require a designated series of 
books to be used in the schools, and to require that the books 
selected shall be obtained from the person to whom the contract 
for, supplying them may be awarded. It is to be remembered that 
the statute does not command that every person shall buy the 
books; it confines the requirement to those who receive the benefit 
of the public schools. These schools are owned and maintained by 
the state, and the state may prescribe the terms and conditions 
upon which pupils may enter them, except that it cannot disregard 
the constitutional injunction that “tuition shall be without charge, 
and equally open to all.” It may, as we have seen, prescribe the 
course of study that shall be pursued, and the system of instruction 
that shall be adopted, and to perfect and complete its control it 
must have the power to prescribe the books that shall be used, and 
the mode in which they shall be obtained. In prescribing the mode 
in which books shall be obtained, the legislature simply commands 
that those who enjoy the benefit of the schools which it maintains 
shall secure such books as it deems best, and in the mode it regards 
as expedient. Power thus asserted is exercised in a matter which 
is not of common right, but which concerns institutions founded and 
fostered by the state. The regulation, in its entire scope, relates 
exclusively to the enjoyment of the privilege afforded by a system 
of education created and maintained by the state for the general 
good, and it must follow that the state does have power to make 
the regulation effective, by prescribing the method which shall be 
pursued by those who seek to enjoy the privilege it has created. 
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Certainly no one will deny the existence of such a right, and if it 
does exist, it must reside in the law-making power of the state. 


The question which here emerges is: Do the provisions of the 
statute concerning school trustees impose a duty or confer a 
privilege? Or, to particularize: Do those provisions require all 
township trustees to adopt the books and thus give practical effect 
to the statutory scheme as a complete and symmetrical system, or 
do they put it in the power of each trustee to break the uniformity 
by refusing to procure the books. If it be true that township 
trustees may, at their pleasure, procure or refuse to procure the 
books for which the state board contracts, then the statute is nulli- 
fied in so far as it assumes to confer a right upon the contractor, 
to supply the people of the state with school books. Grant the 
right of each of the school trustees to determine for himself 
whether he will or will not procure the books, and it may result 
that the contract will operate in very few only of the townships of 
the state, and this. . . . was a result the legislature intended to 
prevent. 


It is, as we have suggested, always proper to ascertain the 
object intended to be accomplished, and for this purpose it is proper 
to look to the history of the times, to the cause which induced the 
enactment of the statute, and to consider, also, the evil intended to 
be remedied. Again and again has this doctrine been asserted by 
this court, and in asserting it the court did no more than enforce 
a rule much older than the state. [Authorities cited] 


The information imparted by the inaugural address of the 
governor of the state, by the debates in the General Assembly, and 
by the reports of the legislative committees, makes clear the object 
sought to be accomplished, and reveals the evil it was the legislative 
purpose to remedy. It is manifest that to so construe the statute as 
to enable township trustees to refuse to make reports, or to prepare 
certificates, or to procure books, would defeat the leading purpose 
of the legislature. No one who attends to the history of the times 
can doubt that it was the legislative intention to require all school 
officers to procure the books for the pupils from the person to whom 
the State Board of Education should award the contract. It was, 
too, the intention of the legislature to equalize prices, to prevent 
one locality from being compelled to pay a much greater price for 
books than another, to put it beyond the power of local officers to 
mar the uniformity of the system, to prevent favoritism, and to 
open the field to competition. To this end, the legislature con- 
structed a system which required competitive bidding, and, to make 
sure that the best prices might be obtained, provided that whoever 
secured the contract should have the exclusive privilege of furnishing 
all the books designated and required by the state board. To permit 
the local school officers to treat the provisions of the statute as the 
grant of a privilege would prevent the attainment of this end. To 
give effect to the intention of the legislature, and to secure the 
accomplishment of the principal object of the statute, it must be 
held that its provisions create a legal duty which the trustees 
cannot put on or off at pleasure. To hold otherwise would 
effectually destroy the symmetry of the statute, and so cripple its 
machinery as to render it useless, and this we cannot do in the 
face of the historical facts which were laid before the General 
Assembly by the governor, considered in the reports of the com- 
mittees of that body, and debated by its members. We know as a 
matter of history, imparted to us by the most authentic records 
and in the most public method, that, with little diversity of opinion, 
it was agreed that there were great evils to be remedied. The 
difference of opinion was not so much as to the existence of the 
evil and the necessity of a remedy as it was respecting the nature of 
the remedy that should be resorted to for the cure of the evil. 


. . . . . . . . . . . 
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From this synopsis these important things are made manifest: 
The books are to be secured for all the schools of the state. Every- 
where throughout the statute the terms employed refer to the 
entire state, never to localities. Every provision indicates an in- 
tention to establish a uniform system. . .. The duty is enjoined 
upon all of the trustees of the state; none are excepted. The 
books are all to be furnished under the contract, and furnished 
without exception for all the schools of the state. The only method 
for securing the books is through contract. The conclusion that 
the law is obligatory upon every school trustee within the state is, 
therefore, irresistible. From beginning to end there is no hint or 
suggestion that some of the trustees may, and some may not, obey 
the law, and procure or decline to procure the books under the 
contract made by the state board. There is not the remotest 
suggestion from which it can be inferred that the system constructed 
shall be treated otherwise than as a unit. Nor is there a word 
from which it can be inferred that the legislature intended that 
inferior school officers might exercise discretionary power, and 
thus break and deform the uniformity and symmetry of the 
system. All we know of the history of the enactment, all we can 
discover as to the object of the statute, and all that we have learned 
of the evil sought to be remedied, combine with the words of the 
statute (words clear in themselves, but clearer still from the light 
shed upon them by extrinsic facts which it is our duty to know and 
which we do know) in support of the conclusion, that the statute 
creates a uniform system, requires that all books be procured under 
the contract, and that school trustees may not exercise discretionary 
powers, but shall perform the duty enjoined upon them by procuring 
and distributing the books selected by the State Board of Education 
as the law commands. 


Uniformity of textbooks throughout the state, while not essential 
under the constitutional mandate of a uniform system of schools, lies 
within the power of the legislative branch of the government over the 
schools. The legislative power cannot be delegated, but the administra- 
tion of the act can be validly lodged in administrative officers. As the 
foregoing court opinion indicates, the agencies of adoption are of the 
state, and neither the parent nor the child has any power in the selec- 
tion of textbooks other than the legal procedures of a voice in nominat- 
ing and electing the people’s representatives to the General Assembly. 


Comment.—Closely related to the legislature’s power to prescribe 
the course of study in the schools is the authority to determine the 
method of selection of the textbooks. Both powers rest upon the con- 
stitutional mandate to the General Assembly to provide for a general 
and uniferm system of schools. In determining the method of selecting 
textbooks several plans have been tried. Experience under the several 
methods finally culminated in 1889 in a state-wide adoption by the 
State Board of Education acting as a board of commissioners for the 
purpose of selecting the textbooks. 

The statutes outlining the procedure for the state board are designed 
to secure for the public the advantages of open competitive bidding by 
requiring that due publicity be given the negotiations and the contract 
and also providing other protective features for the purpose of effecting 
the maximum economies. The statutes contain only minor references 
to the content or subject matter, not that such items are not important, 
but that, to the public at large, the problem of textbook selection and 
administration has been and is considered largely from an economic 
aspect. 


CHAPTER VI 
MEDICAL INSPECTION AND HEALTH SUPERVISION 


General statutory provisions—A course in physiology became a 
prescribed subject of the public school curriculum as early as 1855. 
However, little more than the teaching of physiology and health was 
done until near the end of the nineteenth and the early part of the 
twentieth centuries when the first public health statutes were enacted. 
The enactment and development of public health legislation and the 
growth and development of the public school system both affected 
especially the young persons of the state, but the one (public health 
legislation) is based upon the police power of the state which is an 
inherent governmental power and the other (education) rests upon a 
constitutional grant of power. Consequently the statutory provisions 
relative to health, medical inspection, sanitation, and safety, insofar as 
they affect all persons, including those of school age, are found in the 
statutes pertaining to public health and child labor as well as education. 

In the several public school statutes in which school authorities are 
authorized to conduct a physical examination of the pupil to determine 
a course of action, the legislative enactment invariably contains a pro- 
vision to the effect that no child shall be obliged to submit to any test, 
medical examination, treatment, or requirement in case the parent 
or guardian objects to the same; and any such objection shall be made 
in writing, signed by the parent or guardian of such child, and delivered 
to the child’s teacher or to any person who might order or conduct 
such test or make such requirement in the absence of such objection.! 

The General Assembly has approved the policy of conducting 
physical examinations and supervising the health of public school pupils 
as an educational activity of the public schools; however, the application 
of the policy is entirely within the determination of the local officials.” 
The statute enunciating the legislative policy states that all school 
trustees and township trustees are permitted and recommended to 
institute medical inspection of school children, and defines medical in- 
spection as the testing of sight and hearing and the inspecting of the 
child for disease, disabilities, decayed teeth, or other defects which may 
reduce his efficiency or prevent his receiving the full benefits of school 
work. The school officials may appoint one duly licensed physician for 
each school corporation, or two or more corporations may unite in 
employing a school physician, but no physician shall have more than 
2,000 school children under his charge. The school physician, if ap- 
pointed, is responsible for making a prompt examination of all children 
referred to him and such further examination of teachers and janitors 
and of school buildings as the protection of the health of pupils and 
teachers may require. But if any parent or guardian at the beginning 

11933 Burns Indiana Stat. Ann, 28-505, 28-2902, 28-8502, 28-3604, 35-806; and 
1941 Indiana Laws, 82 Regular Session, Ch. 212, Sec. 4, p. 642; see also 1939 
Indiana Laws, 81 Regular Session, Ch. 12, p. 21, Sec. 3, which imposes a similar 


limitation upon health officers in serological blood tests and Ch. 100, See. 2 (6), 
p. 513, concerning treatment for syphilis discovered in blood tests. 


21911 Indiana Laws, 67 Regular Session, Ch. 200, p. 485. 


(55) 


x 
| 
hes. 


56 BULLETIN OF THE SCHOOL OF EDUCATION 


of the school year files a written certificate of a reputable physician 
that the child has been examined and the parents notified of the results, 
the services of the school medical inspector shall be dispensed with. 
School officials may require such a certificate from parent or guardian 
from time to time. The State Board of Education and the State Board 
of Health shall jointly pass rules for detailed enforcement of the act, 
and violations are punishable by a fine of $10 to $50. 


Special classes for physically disabled.—In addition to the provisions 
for non-normal pupils in the compulsory school attendance law and 
the state welfare laws, the legislature has authorized school officials 
of public schools, under rules and regulations promulgated by the State 
Board of Education, to organize special classes for physically disabled 
children. These classes are authorized whenever 10 or more children of 
any special group that will profit by a type of instruction different 
from that afforded by the regular classes of the school* are found 
within the school corporation. Any two or more school corporations, 
by mutual agreement, may establish and organize special classes jointly 
and prorate the expenses, or, in the event that there are not sufficient 
children in a corporation to maintain a special class, the children may 
be transferred to a corporation wherein such special classes are or- 
ganized. In this event the transferring corporation must pay to the 
receiving corporation an amount equal to the cost per child in the spe- 
cial class of the receiving corporation. The state reimburses the cor- 
poration which maintains the special class or classes or the transferring 
corporation in an amount equal to three fourths of that cost of in- 
struction in such special classes which is in excess of the cost of in- 
struction of the same number of children in the regular classes. 

School superintendents are authorized to have the school children 
examined by a regularly licensed physician or other competent person 
for the purpose of ascertaining whether the children are suitable 
candidates for any special classes. Children in special classes are en- 
titled to transportation, and free lunches may be provided. 

The General Assembly of 1941 authorized and declared as a duty 
of the local school corporations the conduct and administration of 
periodic audiometer tests or tests of a similar nature to determine the 
hearing efficiency of school children.» The test is to be conducted 
ence each year under the rules and regulations of the local school 
corporation. The records of such tests are to be maintained continuously 
for the purpose of disclosing any data which may assist in diagnosing 
and treating the auditory abnormality. 

The 1941 law is to be construed as supplementary to the 1927 law 
relative to special classes for children of school age who cannot be 
profitably taught in regular school classes, and whenever the tests 
disclose that children with impaired hearing cannot be taught advan- 
tageously in the regular classes of the school, the school officials must 
provide remedial measures and correctional devices, and advise and 


*1927 Indiana Laws, 75 Regular Session, Ch. 211, p. 599. 

*School corporations in cities of the first and second class may also provide 
school lunches gratis or at a minimum cost, see 1921 Indiana Laws, 72 Regular 
Session, Ch. 202, p. 544. 


*1941 Indiana Laws, 82 Regular Session, Ch, 212, p. 642, 
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instruct the parents of the children affected as to the proper and 
necessary medical care, attention, and treatment. 

Specially trained teachers for instructing the special classes in lip 
reading must be licensed and approved by the state department and 
the superintendent of public instruction. 

The local corporations are authorized to levy or cause to be levied 
such taxes as are necessary to carry out the provisions of the act and 
to accept bequests, donations, or trusts to assist in meeting the costs 
and expenses of special equipment and special classes. 


Retarded children.—The local school corporation has the duty of 
reporting each year, under regulations of the State Board of Education 
and the Board of State Charities, the number of problem children and 
children of school age who are three or more years retarded in mental 
development, and whenever there ar 25 or more in any school corporation 
the local school authorities may establish special classes or courses 
under specially trained teachers to give instruction adapted to the needs 
and mental attainments of the retarded children. 


Sanitary environment and health of school employees.—In the 
location and construction of schoolhouses the state has provided rules 
and regulations designed to secure healthful and sanitary surroundings. 
The regulations pertain to sites, buildings construction, lighting and 
seating, blackboards and cloakrooms, water supply and drinking ar- 
rangements, heating and ventilation, and water closets and outhouses. 
The act further requires, in part, that:7 


(a) Whenever, from any cause, the temperature of a schooi- 
room falls to 60 degrees Fahrenheit or below, without the immediate 
prospect of the proper temperature, namely, not less than 70 degrees 
Fahrenheit, being attained, the teacher shall dismiss the school 
until the fault is corrected, and it shall also be the duty of all 
teachers to immediately send home any pupil who is perceptibly ill 
in any way, or who is unclean and emits offensive bodily odors, or 
who is infested with lice or other vermin; and the truant officer 
shall arrest and prosecute parents or guardians who do not rid 
their children of vermin and bodily uncleanliness when notified to 
do so. Refusal of parents or guardians to free their children or 
wards of vermin or to bathe and cleanse them, making them fit 
to go to school, shall be punished by a fine of not less than $5 
and imprisonment for 10 days or both. And if the refusal or neglect 
of parents or guardians to bathe and cleanse their children or wards 
makes it necessary, then the truant officer, upon order of the school 
authorities, shall have it done, the cost to be paid by the school 
authorities from the school funds. Whenever diphtheria, scarlet 
fever, or other contagious and infectious diseases break out in any 
school, it shall be the duty of the township trustee, school board, 
school trustee, or the school authority or authorities having control, 
to have medical inspection made of the pupils, and all found in any 
degree ill shall be sent home and there retained until the local 
health officer gives a certificate of health, then such child may be 
again admitted to school:* Provided, that no pupil shall be com- 
©1931 Indiana Laws, 77 Regular Session, Ch. 129, p. 493; see also 1921 
Indiana Laws, 12 Regular Session, Ch. 132, See. 7, p. 337. 

71933 Burns Indiana Stat. Ann. 28-2901 to 28-2905, as amended by 1941 
Indiana Laws, 82 Regular Session, Ch. 214, p. 647. 


*See also 1933 Burns Indiana Stat. Ann. 35-405 for similar provisions in the 
public health statutes. 
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pelled to submit to medical inspection or examination or treatment 
under authority of this section whose parent or guardian objects 
to the same..... 

(b) It shall be unlawful for school authorities to employ 
teachers, janitors, or bus drivers who are addicted to drugs, or 
who are intemperate or who have tuberculosis or syphilis in an in- 
fectious state. Every board of education and school trustee shall 
require a physical examination for tuberculosis, including adequate 
laboratory tests and X-rays, of all such employees of the Board of 
School Trustees at least once in three years, and shall cause the 
physical examination to be made within one year from the date this 
act becomes operative. Such examinations, tests, and X-rays shall 
be made only by duly licensed doctors of medicine. The cost of 
such examinations, laboratory tests, X-rays, and the providing of 
diagnostic data shall be borne by the Board of Education. In 
lieu of the examination directed by such authority, with payment 
for the same by said Board of Education, an employee may be 
examined at his own expense by any other duly licensed doctor of 
medicine of his own choosing. If the result of such examination 
indicates the presence of tuberculosis in an infectious state, the 
employee shall be ineligible for further service until satisfactory 
proof of recovery is furnished. . 

(c) All schoolhouses and school buses shall be specially cleaned 
and disinfected each year before they are used for school purposes. 
The cleaning shall consist in first sweeping, then scrubbing the 
floors, washing the windows and all woodwork, including the wooden 
parts of seats and desks, and the disinfecting shall be done in 
accordance with the rules of the State Board of Health. Township 
trustees, school boards, and boards of school commissioners who 
neglect or refuse to obey the provisions of this section shall be 
fined in any sum of not less than $10 nor more than $100, and 
each said refusal or neglect shall constitute a separate offense. 


The act further provides that any employee under contract or 
tenure protection who is found to be suffering from a disability referred 
to above may be granted a leave of absence for a period of not to 
exceed three years, and upon removal of the disability, the employee 
shall be permitted to complete the term of the contract or, if under 
tenure, be reinstated with the same status possessed at the time the 
services were discontinued. Any school official who uses the provisions 
of this act for the purpose of discharging an employee, for any reason 
other than the employee’s failure to comply with the law, shall upon 
proof thereof be deemed guilty of malfeasance in office. And such 
conduct shall be grounds for the removal from office. 


Vaccination and immunization of school pupils——Since 1907 the 
state has encouraged the use of vaccines and serums by requiring 
the health authorities of the several governmental units to supply 
them gratis to people unable to pay for the same. The list now in- 
cludes diphtheria toxoid, pneumococci serum, smallpox virus, typhoid 
bacterins, tetanus antitoxin, scarlet fever antitoxin, insulin, and anti- 
rabic virus or Pasteur treatment for rabies.° 

Some states have by statute made smallpox vaccination a pre- 
requisite to school attendance, some have enacted statutes empowering 
school authorities to make vaccination a condition precedent to school 


attendance, and others, including Indiana, have empowered the public 


* 1933 Burns Indiana Stat. Ann. 35-701 to 35-712. 
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health authorities to determine when conditions warrant exercise of 
police powers in excluding nonvaccinated or nonimmunized pupils 
from school.!° Local school corporations of Indiana do not have 
authority in themselves to require vaccination as a prerequisite to 
attending the common schools; but they are not denied the privilege 
of offering to conduct medical tests or to vaccinate the pupils with 
the permission of the local community. 

The state, in the exercise of the police power, has created boards 
of health to operate within the state, counties, and municipalities. 
These boards are granted powers of supervision of the sanitary con- 
ditions within their respective jurisdictions and may establish and 
enforce such rules and regulations as may be deemed necessary to 
promote, preserve, and secure the public health and prevent the intro- 
duction and spread of contagious, infectious, or pestilential diseases. 
It is possible, by combining the powers of the health and the school 
authorities, to require vaccination as a prerequisite to attending 
school. The initiative and superior power, however, resides in the 
boards of health because the regulation and protection of public health 
rests upon the vast police power of the state. The following para- 
graphs illustrate the evolution of the method whereby, under certain 
conditions, the public health authorities rather than the school au- 
thorities may require vaccination of school children in Indiana as a 
prerequisite to school attendance. 

The Board of Health of Terre Haute, in pursuance of its author- 
ity and that of the State Board of Health, had determined “that there 
was an exposure to and danger of an epidemic of the disease of small- 
pox within the limits of the city” and ordered the public schools not 
to permit any person to attend the schools within the city unless he 
or she had been vaccinated. A citizen residing in the city refused to 
have his son vaccinated and, upon the authority of the ruling by the 
Board of Health, the school authorities refused to permit the youth 
to attend school. The citizen and father instituted an action to en- 
join the school authorities from excluding his son, who was otherwise 
entitled to remain in school, from attending school. The parent con- 
tended that (1) the child was “well and healthy” and had not been 
exposed to the infection of smallpox; (2) the right to attend public 
school is guaranteed by the Constitution and, as there is no statute 
providing vaccination as a condition precedent to attending school, the 
rule of the Board of Health is without authority of law; and (3) 
if the Board of Health rule is law, it is contrary to Article 4, Section 1, 
of the state Constitution whereby all legislative authority is lodged 

” For a summary of smallpox vaccination laws in the United States, see 
Public Health Reports, Vol. 56, No. 5, January 31, 1941, pp. 167-88, published 


by the Federal Security Agency, Surgeon General, United States Public Health 
Service, Government Printing Office, Washington, D.C. The State Epidemiologist 


of the Indiana State Board of Health reported 1,445 cases of smallpox in Indiana 
during 1939 and 99 cases during 1940, as compared with the reported cases in 
the following states, which are among the states having compulsory vaccination 
laws: 

State 1939 1940 

Arkansas 136 82 

Maine 0 0 

Massachusetts 0 0 


New York 50 
New Hampshire 0 
Pennsylvania 1 
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in the General Assembly and cannot be delegated. The trial resulted 
in a decision in favor of the school authorities and, on an appeal, the 
state Supreme Court affirmed the trial court. Owing to the public 
importance of the questions involved, the court gave them much con- 
sideration as follows:'! 


That the rule or by-law adopted by the State Board of Health 
and the order of the local board were each intended to secure and 
protect the public health, by preventing the spread in its virulent 
form of the contagious and loathsome disease of smallpox, there 
certainly can be no doubt. That the preservation of the public 
health is one of the duties devolving upon the state, as a sovereign 
power, cannot be successfully controverted. In fact, among all 
of the objects sought to be secured by governmental laws, none is 
more important than the preservation of the public health; and 
an imperative obligation rests upon the state, through its proper 
instrumentalities or agencies, to take all necessary steps to pro- 
mote this object. This duty finds ample support in the police 
power which is inherent in the state and one which the latter 
cannot surrender. 

In the case of State v. Gerhardt, 145 Ind. 439, 33 L.R.A. 313, 
on page 451 of the opinion, in speaking in reference to the police 
power, it is said: “The police power of a state is recognized by 
the courts to be one of wide sweep. It is exercised by the state 
in order to promote the health, safety, comfort, morals, and 
welfare of the public. The right to exercise this power is said to 
be inherent in the people in every free government. It is not a 
grant, derived from or under any written constitution. It is not, 
however, without limitation, and it cannot be invoked so as to 
invade the fundamental rights of a citizen. As a general proposi- 
tion, it may be asserted that it is the province of the legislature 
to decide when the exigency exists for the exercise of this power, 
but as to what are the subjects which come within it, is evidently a 
judicial question.” 


As a general proposition, whatever laws or regulations are 
necessary to protect the public health and secure public comfort 
is a legislative question, and appropriate measures, intended and 
calculated to accomplish these ends, are not subject to judicial 
review. But, nevertheless, such measures or means must have 
some relation to the end in view, for, under the mere guise of 
the police power, personal rights and those pertaining to private 
property will not be permitted to be arbitrarily invaded by the 
legislative department; and consequently its determination, under 
such circumstances, is not final, but is open to review by the 
courts. If the legislature, in the interests of the public health, 
enacts a law, and thereby interferes with the personal rights of 
an individual, destroys or impairs his liberty or property, it then, 
under such circumstances, becomes the duty of the courts to re- 
view such legislation, and determine whether it in reality relates 
to and is appropriate to secure the object in view; and in such 
an examination the court will look to the substance of the thing 
involved, ‘and will not be controlled by mere forms. [Authorities 


It connct be successfully asserted that the ‘power of boards 
of health to adopt rules and by-laws subject to the provisions of 
the law by which they are created, and in harmony with other 
statutes in relation to the public health, in order that the “out- 
break and spread of contagious and infectious diseases” may be 


™ Blue v. Beach, 155 Ind. 121, 56 N.E. 89 (1900). 
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prevented, is an improper delegation of legislative authority, and 
in violation of Article 4, Section 1, of the Constitution. It is true 
beyond controversy that the legislative department of the state, 
wherein the Constitution has lodged all legislative authority, 
will not be permitted to relieve itself of this power by the dele- 
gation thereof. It cannot confer on any body or person the 
power to determine what the law shall be, as that power is one 
which only the legislature, under our Constitution, is authorized to 
exercise; but this constitutional inhibition cannot properly be ex- 
tended so as to prevent the grant of legislative authority, to some 
administrative board or other tribunal, to adopt rules, by-laws, 
or ordinances for the government of or to carry out a particular 
purpose. It cannot be said that every grant of power to executive 
or administrative boards or officials, involving the exercise of 
discretion and judgment, must be considered a delegation of legis- 
lative authority. While it is necessary that a law, when it comes 
from the law-making power, should be complete, still there are 
many matters relating to methods or details which may be, by 
the legislature, referred to some designated ministerial officer 
or body. All of such matters fall within the domain of the right 
of the legislature to authorize an administrative board or body 
to adopt ordinances, rules, by-laws, or regulations in aid of the 
successful execution of some general statutory provision. 


It would seem that the power of the boards of health of this 
state, under the laws relating thereto to make and adopt all 
reasonable by-laws, rules, and regulations to carry out and ef- 
fectuate the great interests of the public health confided to them 
by the legislature, is so well affirmed by the authorities that we 
may dismiss this feature of appellant’s [the parent’s] contention 
without further consideration. In the light of the firmly settled 
principles of the law to which we have referred, we may proceed, 
under the facts, to test thereby the acts of appellees [the school 
authorities] in excluding . . . [the pupil] from school. 

Under the ordinance of the city’s common council establish- 
ing the local board of health, the latter was, as we have seen, in- 
vested with power to adopt and enforce such rules and regula- 
tions as it might deem necessary to secure, promote, and preserve 
the public health, and to prevent the spread of contagious and 
infectious diseases. By the provisions of the statute creating the 
State Board of Health, the imperative duty to protect the public 
health by the removal of causes of diseases when known, and to 
take prompt action to arrest the spread of contagious diseases, 
and to perform such other duties as may from time to time be 
required by the state board, is expressly enjoined upon all local 
health boards. 

It is certainly evident that the health board of the city of 
Terre Haute, regardless of the rule of the state board, had, under 
the law, ample power to protect the public health, and to prevent 
the spread of contagious and infectious diseases, and for such 
purposes had the right to adopt such appropriate and reasonable 
means or methods as its judgment dictated. This being true, and 
an emergency on the account of danger from smallpox having 
arisen, and the board believing, as we may assume, that the dis- 
ease would spread through the public schools, and further be- 
lieving that it could be prevented, or its bad effects lessened, 
by the means of vaccination, and thereby afford protection to the 
pupils of such schools and the community in general, it would 
certainly have the right, under the authority with which it was 
invested by the state, to require, during the continuance of such 
danger, that no unvaccinated child be allowed to attend the public 
school; or the board might, under the circumstances, in its dis- 
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cretion, direct that the schools be temporarily closed during such 
emergency, regardless of whether or not the pupils thereof re- 
fused to be vaccinated. 


If vaccination was the most effective means of preventing 
the spread of the disease through the public schools, and this the 
local board seems to have determined, it then became not only 
the right but the duty of the board to require that the pupils 
of such schools be vaccinated as a sanitary condition imposed 
upon their privilege of attending the schools during the period of 
the threatened epidemic of smallpox. This power, as previously 
asserted, under the circumstances, was lodged in the local board 
of health irrespective of the rule of the state board. The rule or 
by-law of the latter merely emphasizes what was already the 
duty of local boards, in their respective jurisdictions, in times of 
danger of a smallpox epidemic, to enforce vaccination, if that was 
believed to be the best and most efficient method or means known 
of arresting or preventing the spread of the disease. That this 
was the belief of the state board when it adopted its by-law, and 
also of the local board when it made its rule or order in question, 
is certainly evident. It is declared in the crder of the latter that 
“vaccination is the only preventive of the disease of smallpox.” 


It is a well-recognized fact that our public schools in the past 
have been the means of spreading contagious diseases throughout 
an entire community. They have been the source from which 
diphtheria, scarlet fever, and other contagious diseases have car- 
ried distress and death into many families. Surely there can be 
no substantial argument advanced adverse to the reasonableness 
of a rule or order of health officials which is intended and cal- 
culated to protect, in a time of danger, all school children, and 
the families of which they form a part, from smallpox or other 
infectious diseases. 


It is true, as insisted, that the privilege of children in this 
state to attend the public schools is guaranteed by the Constitu- 
tion, at least to the extent that tuition shall be free and such 
schools shall be equally open to all. Article 8, Section 1, of the 
Constitution. . . . It is equally true, however that they are fre- 
quently denied this privilege by reason of their refusal to submit 
to the proper rules of school discipline. 


There is no express law in this state authorizing the expulsion 
from school of boisterous or disobedient pupils. That a rule to 
this effect, upon the part of school officials or teachers, may be 
enforced, no one will controvert. If expulsion can result from 
the violation of a rule, the object of which is to promote the 
morals of the scholars and the efficiency of the school in general, 
certainly one which is intended and calculated to promote the 
health of the scholars ought to be sustained. 


There is nothing disclosing that appellant’s son was in a 
condition of health which would exempt him from the require- 
ments of this order but, upon the contrary, it was shown that he 
was “well and healthy.” It is said in appellant’s brief that there 
was no investigation upon the part of the health authorities to 
ascertain whether his son had been exposed to smallpox. It ap- 
pears, however, that there had been an exposure upon the part 
of the community, and it would be an absurdity, under such cir- 
cumstances, to require the health officials, before taking action 
to prevent the spread of the disease, to investigate in order to 
determine the degree of exposure to which every person in the 
community had been subjected. The question as to what is an 
exposure to smallpox, so as to be affected thereby, is certainly 
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one which in the main must be left to the sound discretion or 
judgment of the health officers. 


The foregoing case illustrates the workings of the two govern- 
mental agencies in requiring vaccination as a condition precedent to 
school attendance. The question of resolving conflicts between the 
health authorities and the school authorities as to which unit shall 
exercise superior authority in the event of disagreement came before 
the court in the case of the State ex rel. Horne v. Beil et al.12 The 
health authorities of the county and the city issued an order requiring 
that all children desiring to attend school should present certificates 
of a successful vaccination as a precautionary measure against the 
introduction and spread of smallpox from an adjacent county. The 
school authorities refused to comply with the order, whereupon the 
health officers sought to compel the school trustees of the city to 
enforce the order. The trial court rendered a judgment in favor of 
the school authorities, but the decision was reversed by the Supreme 
Court which held that: 


Local boards of health are created and authorized by the 
legislature and duty bound to adopt and enforce rules and regu- 
lations for the arrest and prevention of contagious and infectious 
diseases in their respective jurisdictions whenever the necessity 
therefor arises. The question of necessity must, from the very 
nature of the object to be attained, rest within the discretion or 
judgment of the board of health, which seeks to adopt and en- 
force the rule. It is the duty of the board to determine when 
there has been an exposure to a contagious disease, what consti- 
tutes an exposure, when the health of the citizens under its juris- 
diction is threatened by an epidemic, and when the preservation 
of the health of the people demands that the board take action 
to prevent the spread of such infectious disease. And when the 
board has acted it will be presumed that sufficient facts existed 
to warrant its action until the contrary appears. 

The appellees as officers charged with the public duty of 
managing the schools . . . are the proper persons to be called 
upon to enforce the rule in question in such schools. . 


On the basis of the foregoing court decisions, vaccination as a 
precedent to school attendance is a power to be exercised by health 
authorities, and health officials are not justified in exercising this 
authority in the absence of an epidemic or a threatened epidemic. 
However, the determination of conditions which warrant the finding 
that an epidemic or an impending epidemic of disease exists is largely 
in the discretion of the public health authorities. The court has ruled 
in Vonnegut et al. v. Baun'® that a finding and determination by the 
Board of Health to the effect that an epidemic exists is conclusive 
in the absence of fraud or bad faith, and the mere allegation that in 
fact no actual epidemic does exist has no effect upon the board’s 
ruling. The court also held that compulsory vaccination regulations 
do not conflict with the compulsory school attendance law, because 
the compulsory attendance statute has no connection or relation to 
the statutes under which the Board of Health may exclude a child 


12157 Ind. 25, 60 N.E. 672 (1901). 


3206 Ind. 172, 188 N.E. 677 (1933). 
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who has not been vaccinated against a contagious disease. The same 
decision further held that the compulsory vaccination regulation did 
not abridge or violate any religious or civil liberties or matters relating 


to conscience which are protected by the Indiana or federal constitu- 
tions. 


Comment.—The public health rules or regulations and the public 
schools rest upon separate and distinct governmental powers, and 
each had in its earlier stages a free and unrelated development. The 
public schools taught physiology and hygiene as a subject of the cur- 
riculum and the public health authorities had general supervision of 
the health and life of citizens of the state. So long as the school 
confined its health supervision to teaching and maintaining sanitary 
conditions about the school premises and the boards of health exer- 
cised only general supervision, relatively little difficulty was encoun- 
tered, but as both expanded their activities in such a manner as to 
conduct physical examinations and limit freedom of movement during 
an epidemic, the question of individual liberties and other constitutional 
privileges became an issue. In an effort to maintain the optimum 
relation between individual freedom and the public welfare, the General 
Assembly has followed a cautious policy of permissive legislation ex- 
cept when, in time of an emergency, the state has of necessity exer- 
cised vast police power in order to protect the whole population. Even 
then the determination of an emergency has remained in the discre- 
tion of local officials; and in the absence of an emergency the parent 
or guardian may prevent the administration of physical tests or pre- 
ventive medicine to the child. 

The governmental boards of health, on the basis of the police 
power, may determine when an emergency exists and require the 
vaccination of those attending school. In the absence of fraud or bad 
faith, the finding of the Board of Health is conclusive. The school 
authorities may be compelled by mandate to enforce the order by 
admitting to the schools only those pupils who comply with the rule 
of the Board of Health. Such a health regulation is not a violation 
of the individual guarantees of religious, or civil liberties nor is the 
procedure a violation of the constitutional provision prohibiting the 
delegation of powers. If the parent or guardian refuses to sanction 
the vaccination and keeps the child from school, then the compulsory 
education laws come into play and the parent or guardian has the 
obligation of showing that the child comes within the exceptions of 
the health regulation or is receiving private instruction which satis- 
fies the compulsory attendance law. The development of the public 
health regulations of the past half century represents another ex- 
pansion of governmental activity as well as the educational concept 
that the state and the schools of the state are interested in the whole 
child. 
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CHAPTER VII 


MAKING AND ENFORCING RULES AND REGULATIONS 
RELATIVE TO SCHOOL GOVERNMENT 


Rules and regulations for the government of schools.—The statutes 
of the General Assembly cannot cover in detail all the minute prob- 
lems which arise in the management, administration, and government 
of the schools throughout the state; nor can the State Board of Edu- 
cation issue rules and regulations dealing with all details of school 
management except within the powers granted to it. Consequently, 
when a corporation is duly created and established, the law tacitly 
annexes to it the power of making suitable rules, regulations, by-laws, 
or ordinances for its own government and for the government of 
those over whom it has jurisdiction.. The rules and regulations must 
be suitably adapted to the purposes for which the corporation was 
organized and cannot be inconsistent with the general law or unrea- 
sonable or oppressive. As to the power of school corporations to 
approve rules and regulations, the Indiana Supreme Court has ruled 
in State ex rel. Andrew v. Webber? that the statutory provisions di- 
recting school authorities “to take charge of the educational affairs” 
of the corporation “carries with it, of course, the power to establish 
and enforce such reasonable rules as may seem necessary to the trustees 
in their discretion, for the government and discipline of such schools.” 


Reasonableness of rules and regulations.—The question of reason- 
ableness of a rule or regulation promulgated by the school officials 
is a question of law and one which the courts will determine. School 
authorities who pass and approve rules and regulations are not the 
proper agency for the final determination of reasonableness or un- 
reasonableness.* The court, in deciding a controversy “avowedly com- 
menced and the appeal seemingly prosecuted more for the purpose 
of settling some general principles concerning the management of our 
public schools than on account of the amount of damages actually 
involved,” used the opportunity to comment further on the reasonable- 
ness of rules and regulations by saying that: 


In the enforcement of all rules for the government of a school, 
due regard must be had to the health, comfort, age, and mental 
as well as physical condition of the pupils, and to the circum- 
stances attending each particular emergency. 


More care ought to be observed in looking after the comfort 
of pupils, and especially those of tender age, in extremely cold 
weather than when the atmosphere is nearer a mean tempera- 
ture. Pupils known to have some mental or physical infirmity 
may require some relaxation in the strict enforcement of such 
rules as against them. 


See also the subjective topic to which the rule or regulation may apply, 
i.e., admission to school, health and medical examinations, course of study, ete. 

27108 Ind. 31, 8 N.E. 708 (1886); see also State v. Vanderbilt, 116 Ind. 11, 
18 N.E. 266 (1888); Board of School Commissioners of Indianapolis v. The State 
ex rel. Sander, 129 Ind. 14, 28 N.E. 61 (1891); Stiver v. State ex rel. Kent, 211 
Ind. 370, 1 N.E. (2) 592; id. 211 Ind. 380, 7 N.E. (2) 181 (1937). 

® School City of Evansville v. Culver, 94 Ind. App. 692, 182 N.E. 270 (1932). 

*Fertich v. Michener, 111 Ind. 472, 11 N.E. 605 (1887). 
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No rule, however reasonable it may be in its general applica- 
tion, ought to be enforced when to enforce it will inflict actual 
and unnecessary suffering upon a pupil. Rules are often adopted 
inflicting a penalty for absence from school without proper or 
some prescribed leave, and rules of that class have always, so far 
as our information extends, been held to be reasonable and some- 
times necessary school regulations, and yet such rules could not 
be lawfully enforced against a pupil detained from school by sick- 
ness, a violent storm, a death in the family, or any physical dis- 
ability to attend. 

A school regulation must, therefore, be not only reasonable 
in itself, but its enforcement must also be reasonable in the light 
of existing circumstances. 


School regulations not considered ordinances.—Insofar as_ the 
rules and regulations made by the local school authorities relate to 
pupils, enforcement is confined to suspension from school or some 
reasonable disciplinary action, because such printed rules and orders 
of the school board “in no sense rise to the dignity of an ordinance 
passed by an incorporated town or city.’ 


Secret societies—The General Assembly may, in the exercise 
of the police power, make membership in a Greek letter or secret 
society illegal and empower the trustees of the schools within the 
state to deny admittance to anyone who is a member.® However, in 
the absence of legislative authority or a showing that such societies 
tend in a material degree to interfere with the proper functioning of 
the school, such a regulation of public school authorities is open to 
judicial review. In State ex rel. Stallard v. White? the court ruled 
that a university regulation forbidding a student to join or be a 
member of any so-called Greek or other college secret society as a 
condition to admission and promotion was ultra vires and unreason- 
able and therefore void. The court said: 


The admission of students in a public educational institution 
is one thing, and the government and control of students after 
they are admitted and have become subject to the jurisdiction of 
the institution is quite another thing. 

The first rests upon well-established rules, either prescribed 
by law or sanctioned by usage, from which the right to admis- 
sion is to be determined. The latter rests largely in the discre- 
tion of the officers in charge, the regulations prescribed for that 
purpose being subject to modification or change from time to 
time as supposed emergencies may arise. 


Having in view the various statutes in force in this state 
touching educational affairs, and the decisions of this court, as 
well as of other courts, bearing on the general subject, we think 
it may be safely said that every inhabitant of this state, of suit- 
able age, and of reasonably good moral character, not afflicted 
with any contagious or loathsome disease, and not incapacitated 
by some mental or physical infirmity, is entitled to admission as 
a student in the . . . university. 

This right of admission may not be enforced when there is 
not sufficient room in the university, and may be postponed until 


5 State, For the use of the School Corporation of Lebanon v. Wills, 4 Ind. 
App. 38, 30 N.E. 200 (1892). 


“Waugh v. Board of Trustees, 237 U.S. 589, 35 S.Ct. 720 (1915). 
782 Ind. 278 (1882). 
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the applicant has made some proficiency in merely preliminary 
studies; but it is a right which the trustees are not authorized 
to materially abridge, and which they cannot, as an abstract 
proposition, rightfully deny. 

It is clearly within the power of the trustees, and of the 
faculty when acting presumably, or otherwise, in their behalf, 
to absolutely prohibit any connection between the Greek frater- 
nities and the university. 

The trustees have also the undoubted authority to prohibit 
the attendance of students upon the meetings of such Greek fra- 
ternities, or from having any other active connection with such 
organizations, so long as such students remain under the control 
of the university, whenever such attendance upon the meetings 
of, or other active connection with, such fraternities tends in any 
material degree to interfere with the proper relations of students 
to the university. 


As to the propriety of such and similar inhibitions and re- 
strictions, the trustees, aided by the experience of the faculty, 
ought, and are presumed to be, the better judges, and, as to all 
such matters, within reasonable limits, the power of the trustees 
is plenary and complete. 


But the possession of this great power over a student after 
he has entered the university does not justify the imposition of 
either degrading or extraordinary terms as a condition of admis- 
sion into it. Nor does it justify anything which may be con- 
strued as an invidious discrimination against an applicant on 
account of his previous membership in any one of the Greek 
fraternities, conceding their character, object, and aims to be 
what they were averred to be in the complaint. 


Every student, upon his admission into an institution of 
learning, impliedly promises to submit to, and to be governed by, 
all the necessary and proper rules and regulations which have 
been, or may thereafter be, adopted for the government of the 
institutions, and the exaction of any pledge or condition which 
requires him to promise more than that operates as a practical 
abridgement of his right of admission, and involves the exercise 
of a power greater than has been conferred upon either trustees 
or the faculty of the university. 


The General Assembly of Indiana has, however, declared secret 
societies in the elementary and high schools to be unlawful by the 
following statute:* 


The common schools of the state of Indiana, both elementary 
: and high schools, shall be open to all children until they complete 
the courses of study in said common schools, subject to the author- 
ity of the teachers therein and to all the rules and regulations 
provided by the proper authorities for the government of such 
schools. It shall be unlawful for the pupils in any of the ele- 
mentary or high schools of this state to form secret societies, 
fraternities, or other similar organizations, in such schools; and 
the board of school commissioners or board of trustees of any 
school town or city, and the trustee of any school township, and 
the superintendent of any school, are hereby required to enforce 
the provisions of this act by suspending, or, if necessary, expelling 
a pupil in any elementary or high school who refuses or neglects 
to obey such rules or regulations or any of them. 


Fire drills—In all public schools of more than one room, school 
teachers and administrators are required to hold at least one fire drill 


81907 Indiana Laws, 65 Regular Session, Ch. 278, p. 616. 
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each month and to file a report with the school board before warrants 
are issued for paying the teachers’ salaries,® and the state fire mar- 
shal must require teachers of all public and private schools and edu- 
cational institutions to hold at least one fire drill each month and 
to keep all doors and exits unlocked during school hours.'° 


Pupil conduct away from school premises.—An Indiana statute 
as well as the approved school bus drivers’ contract make school au- 
thorities responsible for maintaining discipline in the school bus as 
well as in the classroom.'' The statute and contract adhere to a 
generally recognized rule which the court decisions of other juris- 
dictions have followed—namely, that school authorities may issue 
regulations governing the conduct of pupils while off the school 
grounds and out of the schoolhouse and may punish the pupil for any 
act, wherever committed, which tends to destroy the discipline and 
to impair the efficiency of the school.!2) No appeal case has been re- 
ported in Indiana which directly raised the issue of the school’s juris- 
diction over pupils while away from the school premises. However, 
the decision in Guethler v. Altman et al.'* rests upon the assumption 
that the school may exercise jurisdiction over the pupils when they 
are off the school property. The teacher, obeying instructions of the 
superintendent and the school board, urged the pupils to boycott a 
place of business near the schooi grounds. And after several months, 
during which time the teacher allegedly, without reason or cause, 
made continual and increasing efforts by means of persuasion, threats, 
and intimidation to prevent the high school pupils from purchasing 
school supplies from the place of business, the teacher wrote letters 
to the parents containing the threat of expulsion of the pupils who 
patronized the store. The teacher then stood at a position where he 
could observe pupils if they entered the store. The store proprietor 
instituted an action against the school teacher and the school board 
for damages because the rules and regulations and conduct had 
brought the plaintiff and his place of business into disrepute and 
discredit among the people of the city. The court, in affirming the 
trial court’s decision in favor of the teacher and the school officials, 
said: 

The complaint does not state a cause of action against . . . 

[the teacher] for either slander or libel. He is not charged with 

having said anything of a slanderous character nor is there any- 

thing in the letters referred to of a libelous character. From 
the averments of the pleading, if it is not held to be contradic- 
tory, ambiguous, and doubtful, it must be held to proceed upon 
the theory that . . . [the teacher] maliciously persuaded certain 
persons not to visit or patronize appellant’s store. It was proper 
for the school authorities to make such reasonable rules and 
regulations as were necessary for the discipline, government, and 
management of the school. The complaint contains no charge 


*1917 Indiana Laws, 70 Regular Session, Ch. 38, p. 92. 


“1913 Indiana Laws, 68 Regular Session, Ch. 192, p. 556. For additional 
safety requirements in the construction and use of buildings for public gatherings, 
see 1909 Indiana Laws, 66 Regular Session, Ch. 118, p. 302. 


1933 Indiana Laws, 78 Regular Session, Ch. 227, p. 1017. 
“11 Cornell Law Quarterly 266 (1926). 
% 26 Ind. App. 587, 60 N.E. 355 (1901). 
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of threats or intimidation within the legal meaning of those 
terms . 


Enforcing disciplinary sanctions.——The Indiana statutes provide 
that the school director shall visit the schools from time to time and 
exclude any refractory pupil therefrom for a period not to exceed 
the current term. The expelled pupil may appeal to the township 
trustee whose decision shall be final.14 The compulsory school at- 
tendance laws also make provision for the confirmed truant, the in- 
corrigible, and the juvenile delinquent. There is, however, no stat- 
utory authority prescribing the specific course to be pursued when 
a pupil violates the rules and regulations of the school board beyond 
the general statutes declaring the duties of school officers and em- 
ployees to take charge of and be responsible for the efficient use 
and protection of school property and to maintain order and discipline. 
And, as regulations of the local school authorities are not comparable 
to municipal ordinances or to the rulings and regulations of quasi- 
judicial administrative bodies, disobedience of which may result in 
fine or imprisonment or both, the schoolmaster has devised compen- 
sating techniques to apply to the pupil who has infringed upon the 
peace, dignity, and order of the school. The techniques may be de- 
signed for punitive, correctional, reformative, or deterrant purposes 
when applied to the offending pupil. During the last half of the 
nineteenth century, six cases growing out of controversies in which 
the parent or pupil challenged the authority of the schoolmaster were 
appealed to the higher courts of Indiana. In each case the court of 
appeal has reversed the trial court. 


Corporal punishment.—The earliest appealed case concerning cor- 
poral punishment was Cooper v. McJunkin,!* in which the pupil 
brought an action of trespass against the teacher of a public school 
because of an alleged beating of inhuman violence, and the trial 
court entered judgment for the teacher. The state Supreme Court, 
in reversing the trial court, said that: 


The law still tolerates corporal punishment in the schoolroom. 
The authorities are all that way, and the legislature has not 
thought proper to interfere. The public seem to cling to a des- 
potism in the government of schools which has been discarded 
everywhere else. Whether such training be congenial to our 
institutions and favorable to the full development of the future 
—_ is worthy of serious consideration, though not for us to 
iscuss. 


In one respect the tendency of the rod is so evidently evil 
that it might, perhaps, be arrested on the ground of public policy. 
The practice has an inherent proneness to abuse. The very act of 
whipping engenders passion, and very generally leads to excess. 
Where one or two stripes only were at first intended, several 
usually follow, each increasing in vigor as the act of striking 
inflames the passions. This is a matter of daily observation and 
experience. Hence the spirit of the law is, and the leaning of 
the courts should be, to discountenance a practice which tends to 


41865 Indiana Laws, 43 Regular Session, Ch. 1, p. 3; see also 1907 Indiana 
Laws, 65 Regular Session, Ch. 278, p. 616; 1933 Indiana Laws, 78 Regular Session, 
Ch. 227, p. 1017. 

%4 Ind. 290 (1853). 


a 
a 
| 


70 


BULLETIN OF THE SCHOOL OF EDUCATION 


excite human passions to heated and excessive action, ending in 
abuse and breaches of the peace. Such a system of petty tyranny 
cannot be watched too cautiously nor guarded too strictly. The 
tender age of the sufferers forbids that its slightest abuses should 
be tolerated. So long as the power to punish corporally in school 
exists, it needs to be put under wholesome restriction. Teachers 
should, therefore, understand that whenever correction is admin- 
istered in anger or insolence, or in any other manner than in 
moderation and kindness, accompanied with that affectionate 
moral suasion so eminently due from one placed by the law “in 
loco parentis”—in the sacred relation of parent—the courts must 
consider them guilty of assault and battery, the more aggravated 
and wanton in proportion to the tender years and dependent posi- 
tion of the pupil. 


It can hardly be doubted but that public opinion will, in time, 
strike the ferule from the hands of the teacher, leaving him, as 
the true basis of government, only the resources of his intellect 
and heart. Such is the only policy worthy of the state, and of her 
otherwise enlightened and liberal institutions. It is the policy 
of progress. The husband can no longer moderately chastise his 
wife; nor, according to the more recent authorities, the master 
his servant or apprentice. Even the degrading cruelties of the 
naval service have been arrested. Why the person of the school- 
boy, “‘with his shining morning face,” should be less sacred in the 
eye of the law than that of the apprentice or the sailor is not 
easily explained. It is regretted that such are the authorities— 
still courts are bound by them. All that can be done, without 
the aid of legislation, is to hold every case strictly within the 
rule; and if the correction be in anger, or in any other respect 
immoderately or improperly administered, to hold the unworthy 
perpetrator guilty of assault and battery. 


The courts have also extended the privilege of exacting obedience 


from pupils to include teachers and superintendents of parochial and 
private schools. In Danenhoffer v. The State,1* a priest who was 
superintendent of a parochial school punished a boy who had been 
disobedient in school. The parent filed charges of assault and battery 
against the priest, which the trial court sustained, but the Indiana 
Supreme Court in reversing the lower tribunal said: 


We think . . . that the appellant [the priest], with the 
knowledge of the father . . . stood in loco parentis to the boy 
during his attendance at and in the school of which the appellant 
was the superintendent in charge. In such a case, the law is 
well settled, as it seems to us, that the teacher has the right to 
exact from his pupils obedience to his lawful and reasonable com- 
mands, and to punish disobedience with “kindness, prudence, and 
propriety.” . . . In the recent case of State, ex rel. Burpee, v. 
Burton, 45 Wis. 150, it was well said: “In the school, as in the 
family, there exist on the part of the pupils the obligations of 
obedience to lawful commands, subordination, civil deportment, 
respect for the rights of other pupils, and fidelity to duty. These 
obligations are inherent in any proper school system, and consti- 
tute, so to speak, the common law of the school. Every pupil is 
presumed to know this law, and is subject to it, whether it has 
or has not been re-enacted by the district board in the form of 
written rules and regulations.” 


It is unnecessary for us to pursue this question further, or 
to examine the other causes assigned by the appellant for a new 
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trial. The boy . . . was disobedient to the reasonable commands 
of the teacher in charge of the school of which he was a pupil, 
and he was insubordinate in that he ran home when he was sent 
out of the school for another purpose. He deserved punishment, 
and the appellant had the right, under the law, to administer 
it; and we do not think that the evidence shows that the boy 
was whipped by the appellant with that unreasonable severity 
which would or ought to subject him to punishment for an assault 
and battery. 


The reasonableness of the punishment must be determined from 
the facts surrounding each particular case and, in a charge of assault 
and battery for an alleged excess in punishment, the teacher enjoys 
the presumption of innocence and also that of having done his duty. 
In Vanvactor v. The State,!1* a young teacher encountered difficulties 
in the schoolroom with a pupil nearly as old as the teacher. One or 
two days of negotiations followed, after which the pupil, who had 
consulted with the family, elected to “take the whipping” rather than 
be expelled from school. After school had been dismissed for the day 
the pupil obligingly assisted in moving the table aside and remarked 
that it was about time for the performance to begin. The teacher 
delivered nine sharp blows on the back part of the pupil’s legs be- 
tween the body and the knees. A few days later the teacher was 
summoned before the justice of the peace and was convicted of as- 
sault and battery. Upon appeal to the circuit court he was again 
found guilty and fined one cent, whereupon an appeal was perfected 
to the Supreme Court.. In reversing and remanding the case, the 
Supreme Court discussed the position of the teacher in administering 
corporal punishment as follows: 


The books commonly assume that a teacher has the same 
right to chastise his pupil that a parent has to thus punish his 
child. But that is only true in a limited sense. The teacher has 
no general right of chastisement for all offenses, as has the 
parent. The teacher’s right in that respect is restricted to the 
limits of his jurisdiction and responsibility as a teacher. But 
within those limits a teacher may exact a compliance with all 
reasonable commands, and may, in a kind and reasonable spirit, 
inflict corporal punishment upon a pupil for disobedience. This 
punishment should not be either cruel or excessive, and ought 
always to be apportioned to the gravity of the offense, and within 
the bounds of moderation. But, plainly, when complaint is made, 
the calm and honest judgment of the teacher, as to what the 
situation required, should have weight, as in the case of a parent 
under similar circumstances; and where no improper weapon has 
been employed, the presumption will be, until the contrary is 
made to appear, that what was done was rightly done. Subject 
to these general rules, the teacher’s right to inflict, and the duty 
of inflicting, corporal punishment upon a pupil, and the reason- 
ableness of such a punishment when imposed, must be — of 
by the varying circumstances of each particular case. 


To support a charge of an assault and battery, it is neces- 
sary to show that the act complained of was intentionally com- 
mitted. But in the case of the chastisement of a pupil, the in- 
tent may be inferred from the unreasonableness of the method 
adopted or the excess of force employed, but the burden of prov- 


7113 Ind. 276, 15 N.E. 341 (1888); see also Marlsbary v. The State, 10 Ind. 
App. 21, 37 N.E. 558 (1893). 
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ing such unreasonableness or such excess rests upon the state. 

In such a case, in addition to the general presumption of his 
innocence, the teacher has the presumption of having done his 
duty in support of his defense. rains ties 


hen the alternative of leaving the or taking a 
ping was presented to him, . . . [the student] did not object to 
it, either as unreasonable or unjust. After consultation and ma- 
ture deliberation he decided to accept a whipping, on condition 
that it be administered privately. In a spirit of evident forbear- 
ance, the request thus implied was acceded to. With all these 
preparations in view, . . . [the pupil] had no reason to expect 
that the chastisement would be a merely formal and painless cere- 
mony. The legitimate object of chastisement is to inflict punish- 
ment by the pain which it causes, as well as the degradation 
which it implies. It does not, therefore, necessarily follow, be- 
cause pain was produced, or some abrasion of the skin resulted 
from a switch, that a chastisement was either cruel or excessive. 

When a proper weapon has been used, the character of the 
chastisement, with reference to any alleged cruelty or excess, must 
be determined by the nature of the offense, the age, the physical 
and mental condition, as well as the personal attributes of the 
pupil, and the deportment of the teacher, keeping in view the 
presumptions to which we have alluded. 


Judge Stuart, in writing the opinion of Cooper v. McJunkin, 
supra, severely criticized the use of the rod in school government and 
predicted that public opinion would in time strike the ferule from 
the hands of the schoolmaster. Since that time in 1853, much of what 
the jurist foresaw has occurred; because corporal punishment as a 
sanction in school government has been steadily decreasing. Local 
school corporations have frequently adopted regulations disapproving 
corporal punishment as a means of maintaining school discipline, and 
others have prescribed definite delimiting procedures to be followed 
before corporal punishment is administered. However, when all other 
means fail, reasonably administered corporal punishment remains a 
legally approved method of enforcing order and discipline in the school. 


Requiring pupils to pay for property.—A rule established by the 
teacher of a public school requiring pupils to pay for the careless 
destruction of school property is unreasonable, and the rule cannot 
be enforced by chastisement. In sustaining the above proposition, the 
court said:'* 


Carelessness on the part of children is one of the most com- 
mon, and yet one of the least blameworthy of their faults. In 
simple carelessness there is no purpose to do wrong. To punish 
a child for carelessness in any case is to punish it where it has 
no purpose or intent to do wrong or violate rules. 


But beyond this, no rule is reasonable which requires of the 
pupils what they cannot do. The vast majority of pupils, whether 
small or large, have no money at their command with which to 
pay for school property which they injure or destroy by careless- 
ness or otherwise. If required to pay for such property, they 
would have to look to their parents or guardians for the money. 
If the parent or guardian should not have the money, or if they 
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should refuse to give it to the child, the child would be left sub- 
ject to punishment for not having done what it had no power to do. 
The statute, outlining the procedures and practices for local cor- 
porations which have undertaken to supply free or rental textbooks, 
specifically empowers them to hold the resident pupils “responsible 
for all damages to, loss, mutilation or defacement of such books, or 
failure to return the same . . . excluding reasonable wear thereof.” 


Detention of pupils as false imprisonment.—In approving the 
legal reasonableness of the rule or regulation requiring pupils to 
remain after school or after class and holding that the enforcement 
of the rule does not constitute false imprisonment, the court declared:'° 


The detention or keeping in of pupils for a short time after 
the rest of the class has been dismissed, or the school has closed, 
as a penalty for some misconduct, shortcoming, or mere omission, 
has been very generally adopted by the schools, especially those 
of the lower grade, and it is now one of the recognized methods 
of enforcing discipline and promoting the progress of the pupils 
in the common schools of the state. It is a mild and non-aggres- 
sive method of imposing a penalty, and inflicts no disgrace upon 
the pupil. The additional time thus spent in studying his lessons 
presumably inures to the benefit of the pupil. However mistaken 
a teacher may be as to the justice or propriety of imposing such 
a penalty at any particular time, it has none of the elements of 
false imprisonment about it, unless imposed from wanton, willful, 
or malicious motives. In the absence of such motives, such a 
mistake amounts only to an error of judgment in an attempt ta 
enforce discipline in the school, for which, as has been stated, 
an action will not lie. 


Suspension and expulsion of pupils from school.—For the infrac- 
tion of the reasonable rules and regulations, the pupil may be re- 
tained after school or the pupil may be expelled and denied permission 
to return to school until certain conditions are fulfilled. The school 
city of Portland had a rule to the effect that any pupil who was 
absent 212 days in any school month, or who was frequently tardy 
without a satisfactory excuse to the teacher from the parent or guard- 
ian, should be reported to the superintendent, who had the duty of 
suspending the pupil from school. Pupils thus suspended were not 
restored to the school until the parent or guardian gave a satisfactory 
assurance that future attendance would be punctual. A citizen whose 
son had been expelled for violation of the school board rule brought 
an action asking for a writ of mandamus to compel the city school 
superintendent to readmit the child. The trial resulted in an order 
directing the school authorities to readmit the relator’s son. 

This was done, and one month later the child was again expelled 
by order of the school authorities for disobedience of the same rule. 
The school superintendent was then summoned to appear before the 
circuit court to answer for the alleged violation of the court order 
to readmit the youth. The trial court denounced the rule as “an 
unreasonable and pernicious rule, tending to promote suspensions and 
expulsions and to deprive pupils of the benefit of the public schools, 


” Fertich v. Michener, 111 Ind. 472, 11 N.E. 605 (1887); see also State ex rel. 
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without any misconduct on their part. . . .” The court further 
adjudged the school superintendent to be guilty of contempt for which 
he was fined and ordered to stand committed until the fine and costs 
were paid or replevied. The state Supreme Court, however, reversed 
the trial court because at the trial for the first expulsion the court 
had not questioned the reasonableness of the rule, but had indirectly 
approved it and, furthermore, because the second expulsion from 
school constituted a second and separate offense of the rule.?° 


Comment.—The local school authorities may promulgate rules 
and regulations which in their discretion seem reasonable and neces- 
sary for the government, discipline, and efficiency of the schools. If 
a parent or patron challenges the reasonableness of a rule of the 
school authorities, the courts will determine the question of reason- 
ableness from all the circumstances surrounding the instance, because 
a rule in itself may be reasonable in one case and unreasonable in 
another. However, the courts are reluctant to substitute their dis- 
cretion for that of the validly constituted school authorities, and the 
rule or regulation will not be set aside unless it clearly appears to 
be unreasonable. 

The rule or regulation should relate to the subject matter for 
which the school authorities have jurisdiction over the school pupils. 
Where an attempt is made to enforce a rule or regulation which is 
ultra vires, an act which is beyond the powers conferred upon the 
school corporation, recourse may be had to the courts. The courts 
may, then, determine the reasonableness of the rule, and if the rule 
is unreasonable the courts may enjoin the enforcement thereof. If 
the pupil has been excluded from school because of disobedience to 
the invalid rule, the court will issue an order directing the reinstate- 
ment of the pupil. 

The teacher is said to stand in loco parentis in his relation to 
the pupil while at school or en route to and from school in matters 
of school government. This position is limited and supports a priv- 
ileged intentional invasion of pupi! interests which are otherwise legally 
protected. The privilege is based upon public policy and upon the 
belief that the well-being of the school requires freedom on the part 
of the official or employee beyond that which is generally allowed. 
The courts have accorded legal immunity to the teacher in disciplining 
the pupil when the teacher’s regulation and conduct (1) was reason- 
ably necessary, (2) was not excessive, and (3) was related to the 
conduct of the pupil in school government and deportment or in mat- 
ters in which the teacher had jurisdiction over the pupil. In determin- 
ing the reasonableness of the disciplinary measure, the courts look 
to the facts surrounding each situation, including (1) the nature of 
the offense, (2) the age, sex, and physical and mental condition of 
the child, (3) the apportionment of disciplinary action to the gravity 
of the offense, and (4) the deportment of the teacher. The school- 
master, in disciplining the pupil, is presumed to have done his duty; 
however, upon a showing of the unreasonableness of the method or 
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the excess of the measures administered, the schoolmaster is liable 
for the legal consequences of his conduct. The schools are a form 
of government. 

The absence of appeal cases involving master-pupil relations 
since 1894 may indicate the close of the era when physical mastery 
on the part of the teacher was the prime source in maintaining order 
and discipline in the school. Among the reasons contributing to the 
change in school government are: (1) the development of the public 
schools into a large system as an important unit of and with a rec- 
ognized status in the social order, (2) the better organization of 
the schools and classes so as to eliminate wide variations in pupil 
age and development in the same schoolroom, (3) the improved or- 
ganization of course of study, and (4) a trained and better qualified 
personnel to administer and teach in the schools. 


As has been stated in the Foreword, the child, who is within the 
statutory school age limits, forms the basis for many relationships 
between the parent and the schools. Some of these relationships 
grow out of the child’s presence in the school and affect all pupils, 
while other relationships develop because of the child himself and 
may only indirectly affect most of the pupils. 

Those relationships which are believed to concern the vast ma- 
jority of minors of school age are presented in the chapters of Part I 
of this study. The relationships more general in nature and less 
directly related to all pupils of the school will be included in Part II, 
to be published at a later date. 

In addition to the comments at the conclusion of the various 
chapters of Part I, there are a number of general trends and ob- 
servations to be derived from the study as a whole. These general- 
izations, drawn from the facts presented in both parts of the study, 
will be presented as a separate chapter at the end of Part II. 
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The School of Education at Indiana University has published the 
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Proceedings of the High School Principals’ Conference (November 23 and 24, 
1923). Vol. I, No. 1, 1924. 85 p. (Supply exhausted.) 


Investigation of Nursing as a Professional Opportunity for Girls, Part I, 
Technical Study; Part II, Vocational Information Bulletin. By Florence E. Blazier. 
Vol. I, No. 2, 1924. 69 p. 


Proceedings of the Eleventh Conference on Educational Measurements. Vol. 
I, No. 3, 1925. 141 p. 


Proceedings of the High School Principals’ Conference (November 14 and 
15, 1924). Vol. I, No. 4, 1925. 49 p. (Supply exhausted.) 
First Revision of the Bibliography of Educational Measurements. Compiled 


by the Bureau of Cooperative Research. Vol. I, No. 5, 1925. 147 p. (Supply 
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Proceedings of the Twelfth Conference on Educational Measurements. Vol. I, 
No. 6, 1925. 76 p. 


The Effect of Population upon Ability to Support Education. By Harold F. 
Clark. Vol. II, No. 1, 1925. 28 p. 

Proceedings of the High School Principals’ Conference (November 20 and 21, 
1925). Vol. II, No. 2, 1925. 77 p. (Supply exhausted.) 


A Cross-Indexed Bibliography on School Budgets. By Harold F. Clark. Vol. II, 
No. 3, 1926. 66 p. 


A Comparison of the Results Made on Certain Standardized Tests by Pupils 
in the Bloomington High School Who Were Taught in Classes of the Same 
Grade by University Student Teachers and by Regular High School Teachers. By 
Carl G. F. Franzén. Vol. II, No. 4, 1926. 19 p. 

Proceedings of the ae Annual Conference on Educational Measurements. 
Vol. Il, No. 5, 1926. 

When to Issue Sie Bonie. By Harold Florian Clark and Paul Royalty. Vol. 
II, No. 6, 1926. 16 p. 


Students’ Attitude Toward Examinations. By Grover T. Somers. Vol. III, 
No. 1, 1926. 48 p. 


Proceedings of the High School Principals’ Conference (November 12 and 13, 
1926). Vol. III, No. 2, 1926. 27 p. 


Index Numbers in School Administration. By Harold F. Clark. Vol. III, 
No. 3, 1927. 35 p. 


Topical Anetysis of 234 School Surveys. Compiled by the Bureau of Cooperative 
Research. Vol. III, No. 4, 1927. 111 p. (Supply exhausted.) 

Proceedings of the Fourth Annual Conference on Elementary Supervision. Vol. 
III, No. 5, 1927. 64 p. 


Proceedings of the Fourteenth Annual Conference on Educational Measurements. 
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Some Phases of the Junior College Movement. By I. Owen Foster, Harold F. 
Clark, Willard W. Patty, and Leo M. Chamberlain. Vol. IV, No. 1, 1927. 125 p. 
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Second Revision of the Bibliography of Educational Measurements. By Henry 
Lester Smith and Wendell William Wright. Vol. IV, No. 2, 1927. 251 p. (75¢) 

Bibliography of School Buildings, Grounds, and Equipment, Part I. By Henry 
Lester Smith and Leo Martin Chamberlain. Vol. IV, No. 3, 1928. 326 p. (75¢) 

Proceedings of the High School Principals’ Conference (November 18 and 19, 
1927). Vol. IV, No. 4, 1928. 654 p. 


a" Fa teeeae Effects of Education. By Harold F. Clark. Vol. IV, No. 5, 
. 89 p. 


Proceedings of the Fifteenth Annual Conference on Educational Measurements. 
Vol. IV, No. 6, 1928. 178 p. 
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Proceedings of the High School Principals’ Conference (November 16 and 17, 
1928). Vol. V, No. 2, 1928. 33 p. 


The Development and Use of a Composite Achievement Test. By Wendell 
William Wright. Vol. V, No. 3, 1929. 90 p. 


An Analysis of the Attitudes of American Educators and Others Toward a 
Program of Education for World Friendship and Understanding. By Henry Lester 
Smith and Leo Martin Chamberlain. Vol. V, No. 4, 1929. 109 p. 


Tentative Program for Teaching World Friendship and Understanding in 
Teacher Training Institutions and in Public Schools for Children Who Range 
from Siz to Fourteen Years of Age. By Henry Lester Smith and Sherman Gideon 
Crayton. Vol. V, No. 5, 1929. 64 p. 

Proceedings of the Sixteenth Annual Conference on Educational Measurements. 
Vol. V, No. 6, 1929. 96 p. 

Proceedings of the Sixth Annual Conference on Elementary Supervision. Vol. 
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An Analysis of the Duties of County School Superintendents and Superin- 
tendents of Schools in Certain Cities in Indiana. By Henry Lester Smith and Leo 
Martin Chamberlain. Vol. VI, No. 2, 1929. 94 p. 

Proceedings of the High School Principals’ Conference (November 22 and 23, 
1929). Vol. VI, No. 3, 1930. 51 p. 

Cooperative Studies in Secondary Education. By Henry Lester Smith and Carl 
G. F. Franzén. Vol. VI, No. 4, 1930. 121 p. 

Proceedings of the Seventeenth Annual Conference on Educational Measure- 
ments, Vol. VI, No. 5, 1930. 103 p. 


Proceedings of the Seventh Annual Conference on Elementary Supervision. 
Vol. VI, No. 6, 1930. 102 p. 


A Study in Teacher Supply and Demand in Indiana. By I. Owen Foster, 
Robert K. Devricks, Harry N. Fitch, Earl C. Bowman, and George L. Roberts. 
Vol. VII, No. 1, 1930. 177 p. 

Proceedings of the High = Principals’ Conference (November 7 and 8, 
1930). Vol. VII, No. 2, 1930. 70 

The Philosophy of Human Ph Individual and Collective—A Source Book, 
By Henry Lester Smith and Harold Littell. Vol. VII, No. 3, 1931. 326 p. (75¢) 

The Psychology of Human Relationships: Individual and Social—A Source Book. 
By Henry Lester Smith and Levi McKinley Krueger. Vol. VII, No. 4, 1931. 107 p. 


Proceedings of the oe Annual Conference on Educational Measurements. 
Vol. VII, No. 5, 1931. 83 


Efficiency in College ) By John Dale Russell. Vol. VII, No. 6, 
1931. 143 p. 

Bibliography of School Surveys and of References on School Surveys. By 
Henry Lester Smith and Edgar Alvin O’Dell. Vol. VIII, Nos. 1 and 2, 1931. 
212 p. (75¢) 

Proceedings of the Nineteenth Annual Conference on Educational Measure- 
ments. Vol. IX, No. 1, 1932. 139 p. 

Bibliography of School Buildings, Grounds, and Equipment—Part II. By Henry 
Lester Smith and Forest Ruby Noffsinger. Vol. IX, No. 2, 1933. 82 p 

Bibliography of School Buildings, Grounds, and panel Bet Ill, By 
—— Lester Smith and Forest Ruby Noffsinger. Vol. IX, No. 3, 1933. 130 p. 

Brief Summary of Literature on Leadership. By Henry Lester Smith and 
Levi McKinley Krueger. Vol. IX, No. 4, 1933, 80 p. 

Proceedings of the Twentieth Annual Conference on Educational Measurements. 
Vol. X, Nq 1, 1933. 98 p. 

Bibliegraphy of College and University Buildings, Grounds, and Equipment. 
By, enone Lester Smith and Forest Ruby Noffsinger. Vol. X, No. 2, 1934. 199 p. 
( ) 

Factors Affecting the Organization of School 4 endance Units. By Raleigh 
Warren Holmstedt. Vol. X, No. 8, 19384. 382 p. 

The Old World Historical Background of Religi and Moral Education in 
Schools. By Henry Lester Smith, Robert Stewart McElhinney, and George Renwick 
Steele. Vol. X, No. 4. 1934. 144 p. 

Proceedings of the Twenty- ed Annual Conference on Educational Measure- 
ments, Vol. XI, No. 1, 1934. 96 

Bibliography of School Seite. Grounds, and Equipment—Part IV. By 
Henry Lester Smith and Forest Ruby Noffsinger. Vol. XI, No. 2, 1985. 216 p. 

A Brief Survey of Present-Day Religious and Moral rT in the Schools 
of Countries Other Than the United States of America. Henry Lester Smith, 
Robert Stewart McElhinney, and George Renwick Steele. Vol. yy No. 8, 1935. 185 p. 

Some Practical Efforts to Teach Good Will. By Henry Lester Smith and Pey- 
ton Henry Canary. Vol. XI, No. 4, 1935. 169 p. 

Proceedings of the Twenty-second Annual Conference on Educational M. e- 
ments, Vol. XII, No. 1, 1935. 97 p. 
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A Basis for the Improvement of Education in Rural Monroe County, Indiana. 
By Henry Lester Smith and Forest Ruby Noffsinger. Vol. XII, No. 2, 1936. 168 p. 

Reading Readi A Prognostic Study. By Wendell William Wright. Vol. 
XII, No. 3, 1936. 46 p. 


Proceedings of the Twenty-third Annual Conference on Educational Measure- 
ments. Vol. XII, No. 4, 1936. 60 p. 


Bibliography of Literature on the Teaching of = ¥ By Henry Lester Smith 
and William Isaac Painter. Vol. XIII, No. 1, 1936. 
Bibliography of Literature on Education in Rk. Other Tham the United 


States of America. By Henry Lester Smith and William Isaac Painter. Vol. XIII, 
No. 2, 1987. 341 p. (75¢) 


Character Development through Religious and Moral Education in the Public 
Schools of the United States. By Henry Lester Smith, Robert Stewart McElhinney, 
and George Renwick Steele. Vol. XIII, No. 3, 1937. 187 p. 

Proceedings of the Twenty-fourth Annual Conference on Educational Measure- 
ments, Vol. XIII, No. 4, 1937. 100 p. 

Bibliography of Literature on Education in Countries Other Than the United 
States of America (January 1, 1919, to December 81, 1924). .By Henry Lester 
Smith and William Isaac Painter. Vol. XIV, No. 1, 1937. 139 Pp. 


Two Studies in Education. By Henry Lester Smith and Merrill Thomas Eaton. 
Vol. XIV, No. 2, 1938. 42 p. 


Bibliography of School Surveys and of References on School Surveys (Sup- 
plement to Vol. VIII, Nos. 1 and 2). By Henry Lester Smith and Edgar Alvin 
O'Dell. Vol. XIV, No. 3, 1938. 144 p. (75¢) 

Proceedings of the Twenty-fifth Annual Conference on Educational Measure- 
ments. Vol. XIV, No. 4, 1938. 37 p. 

Remedial Instruction in Reading with College Freshmen. By Nila Banton 
Smith. Vol. XV, No. 1, 1938. 35 p. 

Two Studies in Arithmetic. By Henry Lester Smith and Merrill Thomas Eaton. 
Vol. XV, No. 2, 1939. 91 p. 

The Relation of Retention to Speed of Learning. By Henry Lester Smith and 
Merrill T. Eaton. Vol. XV, No. 3, 1939. 105 p. 

Proceedings of the Twenty-sizxth Annual Conference on Educational Measure- 
ments. Vol. XV, No. 4, 1939. 53 p. 

An Experimental Study of Standards for the Selection of Candidates for 
Teacher-Training Institutions. By Henry Lester Smith and Merrill Thomas Eaton. 
Vol. XVI, No. 1, 1939. 72 p. 

State Control of Public School Finance. By Raleigh Warren Holmstedt. Vol. 
XVI, No. 2, 1940. 71 p. 

Teacher Tenure in Indiana and the Courts, By Henry Lester Smith and R. 
Foster Scott. Vol. XVI, No. 3, 1940. 81 p. 


Twenty-seventh Annual Conference on Educational Measurements. Vol. XVI, 
No. 4, 1940. 37 p. 


A Study of the English Usage, Spelling, and Vocabulary of 251 Graduate Students 
at Indiana University. By Henry Lester Smith and Merrill T. Eaton. Vol. XVL 
No. 5, 1940. 71 p. 

The Teaching of Arithmetic to Low-Ability Students in the Elementary 
By Henry Lester Smith and Merrill T. Eaton. Vol. XVI, No. 6, 1940. 130 p. 

An Analysis of the Achievement of 164 Sophomores Enrolled in Teacher-Training 
Courses at Indiana University. By Henry Lester Smith and Merrill T. Eaton. Vol. 
XVII, No. 1, 1941. 31 p. 

The Scholastic Achievement of Athletes at Indiana University. By Henry Lester 
Smith x. Merrill T. Eaton. Vol. XVII, No. 2, 1941. 16 p. 


Twenty-eighth Annual Conference on Educational Measurements. Vol. XVII 
No. 3, 1941. 42 p. 
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